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*Public  Law  99-509 
99th  Congress 


An  Act 


To  provide  for  reconciliation  pursuant  to  section  2  of  the  concurrent  resolution  on  the 
budget  for  fiscal  year  1987. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS.  I 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Omnibus  Budget 
ReconciUation  Act  of  1986".  ' 

(b)  Table  of  Contents. — 

Title  I.  Agriculture  programs. 
Title  II.  Banking  and  housing  programs. 
Title  III.  Energy  and  environmental  programs. 
Title  IV.  Transportation  and  related  programs. 
Title  V.  Maritime  programs. 

Title  VI.  Civil  service,  Postal  Service,  and  governmental  affairs  generally. 
Title  VII.  Fiscal  procedures. 

Title  VIII.  Revenues,  trade,  and  related  programs. 

Title  IX.  Income  security,  medicare,  medicaid,  and  maternal  and  child  health 
programs. 

TITLE  I— AGRICULTURAL  PROGRAMS 
Subtitle  A — Sale  of  Notes 

SEC.  1001.  SALE  OF  RURAL  DEVELOPMENT  NOTES. 

(a)  Sales  Required. — The  Secretary  of  Agriculture,  under  such 
terms  as  the  Secretary  may  prescribe,  shall  sell  notes  and  other 
obligations  held  in  the  Rural  Development  Insurance  Fund  estab- 
lished under  section  309A  of  the  Consolidated  Farm  and  Rural 
Development  Act  in  such  amounts  as  to  realize  net  proceeds  to  the 
Government  of  not  less  than — 

(1)  $1,000,000,000  from  such  sales  during  fiscal  year  1987, 

(2)  $552,000,000  from  such  sales  during  fiscal  year  1988,  and 

(3)  $547,000,000  from  such  sales  during  fiscal  year  1989. 

(b)  Nonrecourse  Sales.— The  second  sentence  of  section  309A(e) 
of  the  Consolidated  Farm  and  Rural  Development  Act  (7  U.S.C. 
1929a(e))  is  amended  by — 

(1)  inserting  "and  other  obligations"  after  "Notes";  and 

(2)  striking  out  the  period  at  the  end  thereof  and  inserting  in 
lieu  thereof  the  following:  including  sale  on  a  nonrecourse 
basis.  The  Secretary  and  any  subsequent  purchaser  of  such 
notes  or  other  obligations  sold  by  the  Secretary  on  a 
nonrecourse  basis  shall  be  relieved  of  any  responsibilities  that 
might  have  been  imposed  had  the  borrower  remained  indebted 
to  the  Secretary.". 

(c)  Contract  Provisions.— Consistent  with  section  309A(e)  of  the 
Consolidated  Farm  and  Rural  Development  Act,  as  amended  by 
subsection  (b),  any  sale  of  notes  or  other  obligations,  as  described  in 
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subsection  (a),  shall  not  alter  the  terms  specified  in  the  note  or  other 
obligation,  except  that,  on  sale,  a  note  or  other  obligation  shall  not 
be  subject  to  the  provisions  of  section  333(c)  of  the  Consolidated 
Farm  and  Rural  Development  Act. 

(d)  Eligibility  to  Purchase  Notes.— Notwithstanding  any  other 
provision  of  law,  each  institution  of  the  Farm  Credit  System  shall  be 
eligible  to  purchase  notes  and  other  obligations  held  in  the  Rural 
Development  Insurance  Fund  and  to  service  (including  the  exten- 
sion of  additional  credit  and  all  other  actions  necessary  to  preserve, 
conserve,  or  protect  the  institution's  interest  in  the  purchased  notes 
or  other  obligations),  collect,  and  dispose  of  such  notes  and  other 
obligations,  subject  only  to  such  terms  and  conditions  as  may  be 
agreed  to  by  the  Secretary  of  Agriculture  and  the  purchasing 
institution  and  as  may  be  approved  by  the  Farm  Credit 
Administration. 

(e)  Loan  Servicing. — Prior  to  selling  any  note  or  other  obligation, 
as  described  in  subsection  (a),  the  Secretary  of  Agriculture  shall 
require  persons  offering  to  purchase  the  note  or  other  obligation  to 
demonstrate — 

(1)  an  ability  or  resources  to  provide  such  servicing,  with 
respect  to  the  loans  represented  by  the  note  or  other  obligation, 
that  the  Secretary  deems  necessary  to  ensure  the  continued 
performance  on  the  loan;  and 

(2)  the  ability  to  generate  capital  to  provide  the  borrowers  of 
the  loans  such  additional  credit  as  may  be  necessary  in  proper 
servicing  of  the  loans. 

SEC.  1002.  LIMITATION  ON  SALES  FROM  THE  AGRICULTURAL  CREDIT 
INSURANCE  FUND. 

During  fiscal  years  1987  through  1989,  no  note  shall  be  sold  out  of 
the  Agricultural  Credit  Insurance  Fund,  except  in  connection  with 
transactions  with  the  Secretary  of  the  Treasury,  without  prior 
approval  by  Congress. 

Subtitle  B — Prepayment  of  Loans 
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SEC.  ion.  PREPAYMENT  OF  REA  GUARANTEED  LOANS. 

(a)  Amendment  to  Rural  Electrification  Act  of  1936. — The 
Rural  Electrification  Act  of  1936  is  amended  by  inserting  after 
section  306  (7  U.S.C.  936)  the  following  new  sections: 

"SEC.  306A.  PREPAYMENT  OF  LOANS. 

"(a)  Except  as  provided  in  subsection  (c),  a  borrower  of  a  loan 
made  by  the  Federal  Financing  Bank  and  guaranteed  under  section 
306  of  this  Act  may  prepay  such  loan  (or  any  loan  advance  there- 
under) by  paying  the  outstanding  principal  balance  due  on  the  loan 
(or  advance),  if— 

"(1)  the  loan  is  outstanding  on  July  2,  1986; 
"(2)  private  capital,  with  the  existing  loan  guarantee,  is  used 
to  replace  the  loan;  and 

"(3)  the  borrower  certifies  that  any  savings  from  such  prepay- 
ment will  be  passed  on  to  its  customers  or  used  to  improve  the 
financial  strength  of  the  borrower  in  cases  of  financial  hardship. 
"(b)  No  sums  in  addition  to  the  payment  of  the  outstanding 
principal  balance  due  on  the  loan  may  be  charged  as  the  result  of 
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such  prepayment  against  the  borrower,  the  fund,  or  the  Rural 
Electrification  Administration. 

"(c)(1)  A  borrower  will  not  qualify  for  prepayment  under  this 
section  if,  in  the  opinion  of  the  Secretary  of  the  Treasury,  to  prepay 
in  such  borrower's  case  would  adversely  affect  the  operation  of  the 
Federal  Financing  Bank. 

"(2)  Paragraph  (1)  shall  be  effective  in  fiscal  year  1987  only  for  any 
loan  the  prepayment  of  the  principal  amount  of  which  will  cause  the 
cumulative  amount  of  net  proceeds  from  all  such  prepayments  made 
during  such  year  to  exceed  $2,017,500,000. 

"(d)(1)  The  Administrator  shall  permit,  subject  to  subsection  (a), 
prepayments  of  principal  on  loans  in  fiscal  year  1987  under  this 
section  or  Public  Law  99-349  in  such  amounts  as  to  realize  net 
proceeds  from  all  such  prepayments  in  fiscal  year  1987  in  an 
amount  not  less  than  $2,017,500,000. 
"(2)  The  Administrator  shall  establish — 

"(A)  eligibility  criteria  to  ensure  that  any  loan  prepayment 
activity  required  to  be  carried  out  under  this  subsection  will  be 
directed  to  those  cooperative  borrowers  in  greatest  need  of  the 
benefits  associated  with  prepayment,  as  determined  by  the 
Administrator;  and 

"(B)  such  other  eligibility  criteria  as  the  Administrator  deter- 
mines are  necessary  to  carry  out  this  subsection. 
"(e)  Any  guarantee  of  a  loan  prepaid  under  this  section  shall  be 
fully  assignable  under  the  provisions  of  section  306  of  this  Act  and 
transferable.  However,  the  Administrator  may  require  that  any 
such  guarantee,  if  transfered  or  assigned,  be  transferred  or  assigned 
to  a  loan  or  security  that,  if  sold,  will  be  grouped  with 
nonguaranteed  loans  or  securities  and  sold  in  a  manner  to  ensure 
that  such  sale  will  not  unreasonably  compete  with  the  marketing  of 
obligations  of  the  United  States. 

"SEC.  306B.  SALE  OR  PREPAYMENT  OF  DIRECT  OR  INSURED  LOANS. 

"A  direct  or  insured  loan  made  under  this  Act  shall  not  be  sold  or 
prepaid  at  a  value  less  than  the  face  value  of  any  outstanding 
principal  balance  on  such  loan,  except  when  sold  to  or  prepaid  by 
the  borrower  at  the  lesser  of  the  outstanding  principal  balance  due 
on  the  loan  or  the  loan's  present  value  discounted  from  the  face 
value  at  maturity  at  the  rate  set  by  the  Administrator.  The  excep- 
tion contained  in  the  preceding  sentence  shall  be  effective  for  the 
period  ending  September  30,  1987.". 

(b)  Conforming  Amendment. — Chapter  I  of  the  Act  entitled  "An 
Act  making  urgent  supplemental  appropriations  for  the  fiscal  year 
ending  September  30,  1986,  and  for  other  purposes"  (Public  Law  99- 
349),  approved  July  2,  1986,  is  amended  by  striking  out  the  undesig- 
nated paragraph  relating  to  the  prepayment  of  loans  by  Rural 
Electrification  and  Telephone  Systems. 

(c)  Regulations. — The  Secretary  of  Agriculture  shall  issue  regula- 
tions to  implement  this  section  within  60  days  after  the  date  of 
enactment  of  this  Act.  Such  regulations — 

(1)  shall  facilitate  prepayment  of  loans  under  section  306A  of 
the  Rural  Electrification  Act  of  1936,  as  added  by  subsection  (a); 
and 

(2)  may  not  require  any  rural  utility  that  is  a  borrower  of 
loans  subject  to  section  306A  to  make  unreasonable  reductions 
in  rates  to  its  customers  as  a  condition  of  such  prepayment. 
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Subtitle  C — Advance  Deficiency  Payments 

SEC.  1021.  ADVANCE  DEFICIENCY  PAYMENTS.  7  USC  1445b-2 

1  Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
Agriculture,  in  accordance  with  the  criteria  in  section  107C  of  the 
Agricultural  Act  of  1949,  shall  make  advance  deficiency  payments  7  USC  1445b-2. 
available  for  the  1987  crops  of  wheat,  feed  grains,  upland  cotton,  and 
rice.  The  percentage  of  the  projected  payment  rate  used  in  comput- 
ing such  payments  shall  not  be  less  than  (1)  40  percent  in  the  case  of 
wheat  and  feed  grains,  and  (2)  30  percent  in  the  case  of  rice  and 

{  upland  cotton. 

Subtitle  D — Farm  Credit  Institutions 

I  SEC.  1031.  SHORT  TITLE. 

I  This  subtitle  may  be  cited  as  the  ''Farm  Credit  Act  Amendments 
of  1986". 

li  SEC.  1032.  POLICY. 

!'  Section  1.1  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2001)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(c)  It  is  declared  to  be  the  policy  of  Congress  that  the  credit  needs 
of  farmers,  ranchers,  and  their  cooperatives  are  best  served  if  the 
institutions  of  the  Farm  Credit  System,  provide  equitable  and 

'  competitive  interest  rates  to  eligible  borrowers,  taking  into  consider- 
ation the  creditworthiness  and  access  to  alternative  sources  of  credit 
for  borrowers,  the  cost  of  funds,  including  any  costs  of  defeasance 
under  section  4.8nb),  the  operating  costs  of  the  institution,  including 
the  costs  of  any  loan  loss  amortization  under  section  5.19(b),  the  cost 
of  servicing  loans,  the  need  to  retain  earnings  to  protect  borrowers' 
stock,  and  the  volume  of  net  new  borrowing.  Further,  it  is  declared 
to  be  the  policy  of  Congress  that  Farm  Credit  System  institutions 
take  action  in  accordance  with  the  Farm  Credit  Act  Amendments  of 
1986  in  such  manner  that  borrowers  from  the  institutions  derive  the 

I  greatest  benefit  practicable  from  that  Act:  Provided,  That  in  no  case 

I  is  any  borrower  to  be  charged  a  rate  of  interest  that  is  below 
competitive  market  rates  foi  similar  loans  made  by  private  lenders 

j  to  borrowers  of  equivalent  creditworthiness  and  access  to  alter- 

i  native  credit.". 

I 

I  SEC.  1033.  TERMINATION  OF  FARM  CREDIT  ADMINISTRATION  APPROVAL 
OF  INTEREST  RATES  CHARGED  BY  SYSTEM  INSTITUTIONS. 

(a)  Federal  Land  Banks. — The  first  sentence  of  section  1.7  of  the 
Farm  Credit  Act  of  1971  (12  U.S.C.  2015)  is  amended  by  striking  out 
,      with  the  approval  of  the  Farm  Credit  Administration  as  provided 
I  in  section  4.17  of  this  Act". 

,  (h)  Federal  Intermediate  Credit  Banks. — The  second  sentence  of 
i  section  2  4  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2075)  is 
j  amended  by  striking  out  "with  the  approval  of  the  Farm  Credit 
'  Administration  as  provided  in  section  4.17  of  this  Act'". 

(c)  Banks  for  Cooperatives. —The  first  sentence  of  section  3.10(a) 
of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2131(a))  is  amended  by 
striking  out  with  the  approval  of  the  Farm  Credit  Administration 
as  provided  in  section  4.17  of  this  Act". 
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SEC.  1034.  CERTAIN  TRANSACTIONS  WITH  RESPECT  TO  SYSTEM  OBLIGA- 
TIONS. ! 

Section  4.8  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2159)  is 
amended  by — 

(1)  inserting  the  designation  "(a)"  after  the  heading;  and 

(2)  adding  at  the  end  thereof  the  following: 

"(b)  Through  December  31,  1988,  each  bank  of  the  System,  in 
addition  to  purchasing  obligations  as  authorized  by  this  Act,  may, 
with  the  prior  approval  of  the  Farm  Credit  Administration  and 
subject  to  such  conditions  as  it  may  establish,  (1)  reduce  the  cost  of 
its  borrowings  by  doing  one  or  more  of  the  following:  (A)  contracting 
with  a  third  party,  or  an  entity  that  is  established  as  a  limited 
purpose  System  institution  under  section  4.25  and  that  is  not  to  be 
included  in  the  combined  financial  statements  of  other  System 
institutions,  with  respect  to  the  payment  of  interest  on  the  bank's 
obligations  and  the  obligations  of  other  banks  incurred  before  Janu- 
ary 1,  1985,  in  consideration  of  the  payment  of  market  interest  rates 
on  such  obligations,  plus  a  premium,  or  (B)  for  the  period  July  1, 
1986,  through  December  31,  1988,  capitalizing  interest  costs  on 
obligations  incurred  before  January  1,  1985,  in  excess  of  the  esti- 
m.ated  interest  costs  on  an  equivalent  amount  of  Farm  Credit 
System  obligations  at  prevailing  market  rates  on  such  obligations  of 
similar  maturities  as  of  the  date  of  the  enactment  of  this  subsection, 
or  (C)  taking  other  similar  action;  and  (2)  amortize,  over  a  period  of 
not  to  exceed  20  years,  the  capitalization  of  the  premium,  capitaliza- 
tion of  interest  expense,  or  like  costs  of  any  action  taken  under 
clause  (1).". 

SEC.  1035.  DETERMINATION  OF  INTEREST  RATES. 

Section  4.17  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2205)  is 
amended  by  striking  out  the  first  sentence  and  inserting  in  lieu 
thereof  the  following:  "Interest  rates  on  loans  from  institutions  of 
the  Farm  Credit  System  shall  not  be  subject  to  any  interest  rate 
limitation  imposed  by  any  State  constitution  or  statute  or  other 
laws.  Such  limitation  is  preempted  for  purposes  of  this  Act.". 

SEC.  1036.  TERMINATION  OF  FARM  CREDIT  ADMINISTRATION  APPROVAL 
OF  INTEREST  RATES  CHARGED  ON  DIRECT  AND  DISCOUNTED 
LOANS. 

Section  5.17(a)(5)(A)  of  the  Farm  Credit  Act  of  1971  (12  U.S.C. 
2252(a)(5)(A))  is  amended  by  striking  out  "and  on  loans  made  or 
discounted  by  such  institutions". 

SEC.  1037.  ACCOUNTING. 

Section  5.19(b)  of  the  Farm  Credit  Act  of  1971  (12  U.S.C.  2254(b))  is 
amended  by  striking  out  the  second  sentence  and  inserting  in  lieu 
thereof  the  following:  "Each  such  report  shall  contain  financial 
statements  prepared  in  accordance  with  generally  accepted  account- 
ing principles,  except  with  respect  to  any  actions  taken  by  any 
banks  of  the  System  under  section  4.8(b),  and  contain  such  addi- 
tional information  as  the  Farm  Credit  Administration  by  regulation 
may  require.  Notwithstanding  the  provisions  of  the  preceding  sen- 
tence and  any  other  provision  of  this  Act,  for  the  period  July  1,  1986, 
through  December  31,  1988,  the  institutions  of  the  Farm  Credit 
System  may,  on  the  prior  approval  of  the  Farm  Credit  Administra- 
tion and  subject  to  such  conditions  as  it  may  establish,  capitalize 
annually  their  provision  for  losses  that  is  in  excess  of  one-half  of  1 
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percent  of  loans  outstanding  and  amortize  such  capitalized  amounts 
over  a  period  not  to  exceed  20  years.". 

TITLE  II— BANKING  AND  HOUSING 
PROGRAMS 

SEC.  2001.  SALE  OF  RURAL  HOUSING  LOANS.  42  USC  1487 

(a)  Required  Sales  to  Public. — The  Secretary  of  Agriculture 
shall  take  such  actions  as  may  be  necessary  to  ensure  that  loans 

made  under  title  V  of  the  Housing  Act  of  1949  are  sold  to  the  public    42  USC  1471. 
in  amounts  sufficient  to  provide  a  net  reduction  in  outlays  of  not 
less  than  $1,715,000,000  in  fiscal  year  1987  from  the  proceeds  of  such 
sales. 

(b)  Procedures  and  Terms  of  Sales.— 

(1)  Establishment  of  guidelines. — The  Secretary  of  Agri- 
culture shall  establish  specific  guidelines  for  the  sale  of  loans 
under  subsection  (a).  The  guidelines  shall  address  the  proce- 
dures and  terms  applicable  to  the  sale  of  the  loans,  including 
the  kind  of  protections  that  should  be  provided  to  borrowers  and 
terms  that  will  ensure  that  the  sale  of  the  loans  will  be  made  at 
the  lowest  practicable  cost  to  the  Federal  Government. 

(2)  Assistance  by  federal  financing  bank. — In  selling  loans 
to  the  public  under  subsection  (a),  the  Secretary  of  Agriculture 
shall  use  the  Federal  Financing  Bank  as  an  agent  to  sell  the 
loans,  unless  the  Secretary  determines  that  the  sale  of  loans 
directly  by  the  Secretary  will  result  in  a  higher  rate  of  return  to 
the  Federal  Government.  If  the  Secretary  determines  to  sell 
loans  directly  under  this  paragraph,  the  Secretary  shall  notify 
the  Federal  Financing  Bank  of  such  determination  and  the 
loans  involved  and,  to  the  extent  practicable,  shall  implement 
any  reasonable  recommendations  that  may  be  made  by  the 
Federal  Financing  Bank  with  respect  to  the  procedures  and 
terms  applicable  to  the  sale. 

fc)  Reports  to  Congress. — 

(1)  Notification  of  initial  loan  sale.-— Not  less  than  20  days 
before  the  initial  sale  of  loans  under  subsection  (a),  the  Sec- 
retary of  Agriculture  shall  submit  a  report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  containing  an  estimate  of  the  amount 
of  the  discount  at  which  loans  will  be  sold  at  such  initial  sale 
and  an  estimate  of  the  discount  at  which  loans  will  be  sold  at 
each  subsequent  sale  during  fiscal  year  1987. 

(2)  Reports  by  secretary. — The  Secretary  of  Agriculture 
shall  submit  periodic  reports  to  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the  Senate  and  the  Committee 
on  Banking,  Finance  and  Urban  Affairs  of  the  House  of  Rep- 
resentatives setting  forth  the  activities  of  the  Secretary  under 
this  section.  Each  report  shall  include  the  guidelines  established 
under  subsection  (bXD,  a  description  of  the  loans  sold  under 
subsection  (a),  and  an  analysis  of  the  net  reduction  in  outlays 
provided  by  the  sale  of  the  loans.  The  Secretary  shall  submit  the 
first  report  under  this  paragraph  not  later  than  60  days  after 
the  date  of  the  enactment  of  this  Act,  and  shall  submit  subse- 
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quent  reports  each  60  days  thereafter  through  the  end  of  fiscal 
year  1987. 

(3)  Reports  by  comptroller  general. — The  Comptroller  Gen- 
eral of  the  United  States  shall  conduct  an  audit  and  evaluation 
of  the  activities  of  the  Secretary  of  Agriculture  described  in 
each  report  submitted  under  paragraph  (1)  or  (2),  in  accordance 
with  such  regulations  as  the  Comptroller  General  may  pre- 
scribe. The  Comptroller  General  shall  have  access  to  such  books, 
records,  accounts,  and  other  materials  of  the  Secretary  as  the 
Comptroller  General  determines  necessary  to  conduct  each  such 
audit  and  evaluation.  The  Comptroller  General  shall  submit  to 
the  Committee  on  Banking,  Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking,  Finance  and  Urban 
Affairs  of  the  House  of  Representatives  a  report  setting  forth 
the  results  of  each  such  audit  and  evaluation, 
(d)  Relation  to  Other  Law. — The  sale  of  loans  under  this  section 
shall  not  be  subject  to  paragraph  (2)  or  (3)  of  section  517(d)  of  the 
Housing  Act  of  1949. 

SEC.  2002.  SALE  OF  EXPORT  IMPORT  BANK  LOANS. 

The  Export-Import  Bank  Act  of  1945  (12  U.S.C.  635  et  seq.)  is 
amended  by  adding  at  the  end  the  following  new  section: 

12  use  635i-4.       "SEC.  16.  SALE  OF  BANK  LOANS. 

"(a)  Required  Sales  to  Public. — The  Board  of  Directors  shall 
take  such  actions  as  may  be  necessary  to  ensure  that  loans  made  by 
the  Bank  under  this  Act  are  sold  to  the  public  in  amounts  sufficient 
to  provide  a  net  reduction  in  outlays  of  not  less  than  $1,500,000,000 
in  fiscal  year  1987  from  the  proceeds  of  such  sales. 
"(b)  Procedures  and  Terms  of  Sales.— 

"(1)  Establishment  of  guidelines. — The  Board  of  Directors 
shall  establish  specific  guidelines  for  the  sale  of  loans  under 
subsection  (a).  The  guidelines  shall  address  the  procedures  and 
terms  applicable  to  the  sale  of  the  loans,  including  terms  that 
will  ensure  that  the  sale  of  the  loans  will  bring  the  highest 
possible  return  to  the  Federal  Government. 

"(2)  Assistance  by  federal  financing  bank. — In  selling 
loans  to  the  public  under  subsection  (a),  the  Board  of  Directors 
shall  use  the  Federal  Financing  Bank  as  an  agent  to  sell  the 
loans,  unless  the  Board  of  Directors  determines  that  the  sale  of 
loans  directly  by  the  Export-Import  Bank  will  result  in  a  higher 
rate  of  return  to  the  Federal  Government.  If  the  Board  of 
Directors  determines  to  sell  loans  directly  under  this  paragraph, 
the  Board  shall  notify  the  Federal  Financing  Bank  of  such 
determination  and  the  loans  involved  and,  to  the  extent  prac- 
ticable, shall  implement  any  reasonable  recommendations  that 
may  be  made  by  the  Federal  Financing  Bank  with  respect  to  the 
procedures  and  terms  applicable  to  the  sale. 
"(c)  Reports  to  Congress. — 

"(1)  Notification  of  initial  loan  sale. — Not  less  than  20 
days  before  the  initial  sale  of  loans  under  subsection  (a),  the 
Board  of  Directors  shall  submit  a  report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  contaming  an  estimate  of  the  amount 
of  the  discount  at  which  loans  will  be  sold  at  such  initial  sale 
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and  an  estimate  of  the  discount  at  which  loans  will  be  sold  at 
each  subsequent  sale  during  fiscal  year  1987. 

"(2)  Reports  by  bank. — The  Board  of  Directors  shall  submit 
periodic  reports  to  the  Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  Senate  and  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House  of  Representatives 
setting  forth  the  activities  of  the  Board  of  Directors  under  this 
section.  Each  such  report  shall  include  the  guidelines  estab- 
lished under  subsection  (b)(1),  a  description  of  the  loans  sold 
under  subsection  (a),  and  an  analysis  of  the  net  reduction  in 
outlays  provided  by  the  sale  of  such  loans.  The  Board  of  Direc- 
tors shall  submit  the  first  report  under  this  paragraph  not  later 
than  60  days  after  the  date  of  the  enactment  of  this  Act,  and 
shall  submit  subsequent  reports  each  60  days  thereafter 
through  the  end  of  fiscal  year  1987. 

"(3)  Reports  by  comptroller  general. — The  Comptroller 
General  of  the  United  States  shall  conduct  an  audit  and  evalua- 
tion of  the  activities  of  the  Board  of  Directors  described  in  each 
report  submitted  under  paragraph  (1)  or  (2),  in  accordance  with 
such  regulations  as  the  Comptroller  General  may  prescribe.  The 
Comptroller  General  shall  have  access  to  such  books,  records, 
accounts,  and  other  materials  of  the  Board  of  Directors  as  the 
Comptroller  General  determines  necessary  to  conduct  each  such 
audit  and  evaluation.  The  Comptroller  General  shall  submit  to 
the  Committee  on  Banking,  Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking,  Finance  and  Urban 
Affairs  of  the  House  of  Representatives  a  report  setting  forth 
the  results  of  each  such  audit  and  evaluation. 
■'(d)  Securities  Lav^s  Not  Applicable  to  Sales.— The  sale  of  any 
loan  under  this  section  shall  be  deemed  to  be  a  sale  of  exempted 
securities  within  the  meaning  of  section  3(a)(2)  of  the  Securities  Act 
of  1933  (15  U.S.C.  77c(a)(2))  and  section  3(a)(12)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c(a)(12)).  The  Bank  shall  file  with 
the  Securities  and  Exchange  Commission  such  annual  and  other 
reports  with  regard  to  such  securities  as  the  Commission  shall 
determine  to  be  appropriate  in  view  of  the  special  character  of  the 
Bank  and  its  operations  as  may  be  necessary  in  the  public  interest 
or  for  the  protection  of  investors.". 
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TITLE  III— ENERGY  AND  ENVIRONMENTAL 

PROGRAMS 


Subtitle  A — Distribution  of  Petroleum 
Overcharge  Funds 


SEC.  3001.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the 
tion  and  Restitution  Act  of  1986". 


'Petroleum  Overcharge  Distribu- 


SEC.  3002.  RESTITUTIONARY  AMOUNTS  COVERED. 

(a)  In  General— This  subtitle  (other  than  section  3005)— 

(1)  specifies  the  procedure  for  the  disbursement  of  funds 
collected,  including  interest  thereon,  by  the  Secretary  or  the 
courts  pursuant  to  the  Emergency  Petroleum  Allocation  Act  of 
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1973  or  the  Economic  Stabilization  Act  of  1970  (and  the  regula- 
tions issued  thereunder)  as  restitution  for  actual  or  alleged! 
violations  of  such  Acts  or  regulations;  and 
(2)  subject  to  subsection  (c),  applies  to —  • 

(A)  any  amount  of  such  funds  held  in  escrow  by  the 
Secretary  through  accounts  administered  by  the  Secretary 
of  the  Treasury  on  or  after  the  date  of  enactment  of  this 
Act;  and 

(B)  any  amount  of  such  funds  determined  at  any  time, 
pursuant  to  judicial  or  administrative  proceedings  (includ-^ 
ing  any  settlement  agreement  or  declaratory  judgment) 
instituted  by  the  Secretary  to  enforce  such  Acts  and  regula- 
tions, to  be  amounts  paid  for  such  actual  or  alleged  viola- 1 
tions,  including  any  such  amounts  held  in  escrow  by  any  ) 
court. 

(b)  Special  Rule. — Amounts  described  in  subsection  (a)(2)  andK 
held  in  an  escrow  account  by  a  court  before  the  date  of  enactment  of 
this  Act  may  continue  to  be  held  by  such  court  but  shall  be 
disbursed,  together  with  any  interest  thereon,  by  the  Secretary  or, 
as  appropriate,  by  the  court  only  in  accordance  with  the  provisions 
of  this  subtitle. 

(c)  Exclusions. — Subsection  (a)(2)  does  not  apply  to — 

(1)  any  amount  actually  disbursed  before  the  date  of  enact- 
ment of  this  Act  to  any  person  or  class  of  persons  pursuant  to 
section  155  of  Public  Law  97-377  or  any  final  judicial  or  adminis- 
trative order  or  judgment  (including  any  settlement  agreement 
or  declaratory  judgment); 

(2)  any  amount  to  which  any  person  or  class  of  persons  has  an 
enforceable  right,  created  or  vested,  or  governed  by  the  terms 
and  conditions  of  the  settlement  approved  on  July  7,  1986,  in  In 
Re:  the  Department  of  Energy  Stripper  Well  Exemption  Litiga- 
tion, M.D.L.  No.  378,  in  the  United  States  District  Court  for  the 
District  of  Kansas;  and 

(3)  any  amount  designated  by  judicial  or  administrative  order 
or  judgment  (including  any  settlement  agreement  or  declara- 
tory judgment)  for  disbursement  at  any  time  to  any  specific 
person  or  class  of  persons —  I 

(A)  identified  in  such  order  or  judgment  as  injured  by  the  i 
violation  or  alleged  violation  of  the  Acts  described  in! 
subsection  (a)(1)  (including  the  regulations  thereunder);  or] 

(B)  identified  in  such  order  or  judgment  issued  before  the  J 
date  of  enactment  of  this  Act  for  indirect  restitution.  5 

(d)  Escrow  Accounts.— Subject  to  subsections  (b)  and  (c),  thei 
amounts  covered  by  subsection  (a)  shall  be  held  in  appropriate! 
escrow  accounts  administered  for  the  Secretary  by  the  Secretary  off 
the  Treasury. 

(e)  Interest. — Consistent  with  the  disbursement  requirements  of 
this  subtitle,  the  Secretary  of  the  Treasury  shall  provide  that 
amounts  described  in  subsection  (a)  shall  earn  interest  at  the  maxi- 
mum rate  earned  on  investments  of  Federal  trust  funds  by  the 
Secretary  of  the  Treasury  in  short-term  and  long-term  securities  8 
issued  by  the  Federal  Government  (including  minority  bank  invest- 1 
ments).  ji 

SEC.  3003.  IDENTIFICATION  AND  DISBURSEMENT  OF  RESTITUTIONARY  [ 
AMOUNTS. 

(a)  In  General.— (1)  Subject  to  paragraph  (2)— 
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(A)  all  rulings,  policies,  or  other  statements  (including  any 
administrative  order  or  settlement  agreement)  issued  after  the 
date  of  the  enactment  of  this  Act  by  any  office,  official,  or 
employee  of  the  Department  of  Energy;  and 

(B)  all  orders,  including  declaratory  judgments,  issued  by  any 
court  after  the  date  of  the  enactment  of  this  Act, 

shall  be  consistent  with  the  provisions  of  this  subtitle. 

(2)  Nothing  in  this  section  shall  affect  the  settlement  approved  on 
July  7,  1986,  in  In  Re:  the  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378,  in  the  United  States  District 
Court  for  the  District  of  Kansas. 

(b)  Disbursement  of  Restitutionary  Amounts  as  Direct  Res- 
titution TO  Injured  Persons. — (1)  The  Secretary  shall,  through  the 
Office  of  Hearings  and  Appeals  of  the  Department  of  Energy,  con- 
duct proceedings  expeditiously  in  accordance  with  subpart  V  regula- 
tions for  the  purpose  of,  to  the  maximum  extent  possible — 

(A)  identifying  persons  or  classes  of  persons  injured  by  any 
actual  or  alleged  violation  of  the  petroleum  pricing  and  alloca- 
tion regulations  issued  pursuant  to  the  Emergency  Petrdleum 
Allocation  Act  of  1973  or  the  Economic  Stabilization  Act  of  1970; 

(B)  establishing  the  amount  of  any  injury  incurred  by  such 
persons;  and 

(C)  making  restitution,  through  the  disbursement  of  amounts 
in  the  escrow  accounts  described  in  subsections  (b)  and  (d)  of 
section  3002,  to  such  persons. 

(2)  In  conducting  such  proceedings,  the  Secretary  shall  take  into 
consideration  the  reports  released  pursuant  to  several  orders  of  the 
applicable  Federal  district  court  in  In  Re:  the  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  M.D.L.  No.  378,  in  the  United 
States  District  Court  for  the  District  of  Kansas. 

(c)  Determination  of  Excess  Amount  To  Be  Used  for  Indirect 
Restitution.— (1)  Within  45  days  after  the  date  of  the  enactment  of 
this  Act  in  the  case  of  fiscal  year  1987,  and  within  45  days  after  the 
beginning  of  each  fiscal  year  after  fiscal  year  1987,  the  Secretary 
shall,  using  the  best  information  available  to  the  Secretary,  deter- 
mine and  publish  (along  with  a  justification  thereof)  in  the  Federal 
Register  the  amount  held  in  the  escrow  accounts  described  in 
subsections  (b)  and  (d)  of  section  3002  that  is  in  excess  of  the  amount 
that  will  be  needed  to  make  restitution  to  persons  or  classes  of 
persons  in  accordance  with  subsection  (b)(1)  of  this  section  and  to 
meet  other  commitments  of  such  accounts  (including  the  require- 
ments of  section  155  of  Public  Law  97-377).  In  making  such  deter- 
mination, the  Secretary  shall  give  primary  consideration  to  assuring 
that  at  ail  times  sufficient  funds  (including  a  reasonable  reserve)  are 
set  aside  for  making  such  restitution  and  meeting  such  other 
commitments. 

(2)  The  Secretary  shall  make  public  the  information  referred  to  in 
the  first  sentence  of  paragraph  (1). 

(d)  Disbursement  of  Excess  Amount  as  Indirect  Restitution 
FOR  Energy  Conservation  Programs.— (1)  After  the  publication  of 
the  determination  of  an  excess  amount  under  subsection  (c)  for  a 
fiscal  year,  the  Secretary  shall  promptly  provide  for  the  disburse- 
ment of  a  portion  or  all  of  such  excess  amount  for  use  in  energy 
conservation  programs.  The  amount  so  disbursed  for  a  fiscal  year 
shall  be  the  smaller  of — 

(A)  $200,000,000  minus  the  amount  of  Federal  funds  appro- 
priated for  energy  conservation  programs  for  such  fiscal  year;  or 
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(B)  the  amount  determined  under  subsection  (c)  to  be  the 
excess  amount  for  such  fiscal  year. 

(2)  After  determining  the  amount  to  be  made  available  under 
paragraph  (1),  the  Secretary  shall  apportion  such  amount  among 
each  of  the  energy  conservation  programs  in  a  manner  that  will 
provide  funding  under  this  subtitle  for  the  fiscal  year  concerned  for 
each  of  such  programs  in  the  same  proportionate  amount  that  was 
provided  for  each  of  the  programs  by  the  Congress  for  fiscal  year 
1986.  The  Secretary  shall  then  make  available  each  amount  appor- 
tioned for  use  under  an  energy  conservation  program  in  the  same 
manner,  to  the  same  extent,  under  the  same  rulings  and  regula- 
tions, and  for  the  same  uses  that  Federal  appropriated  funds  are 
made  available  and  used  under  such  program. 

(3)  The  Secretary  shall  require  that  amounts  made  available 
under  this  subsection  are  used  to  supplement,  and  not  supplant, 
funds  otherwise  available  for  energy  conservation  activities  under 
Federal  or  State  law. 

SEC.  3004.  DEPOSIT  OF  REMAINDER  OF  EXCESS  AMOUNT  INTO  THE 
TREASURY  AS  INDIRECT  RESTITUTION. 

The  amount  that  remains  from  the  excess  amount  described  in 
section  3003(c)  after  all  disbursements  have  been  made  for  a  fiscal 
year  under  section  3003(d)  shall  be  deposited  by  the  Secretary  of  the 
Treasury  into  the  general  fund  of  the  Treasury. 

SEC.  3005.  STATUTE  OF  LIMITATION. 

(a)  In  General. — (1)  Except  as  provided  in  subsection  (b),  the 
commencement  of  a  civil  enforcement  action  shall  be  barred  unless 
such  action  is  commenced  before  the  later  of — 

(A)  September  30, 1988;  or 

(B)  six  years  after  the  date  of  the  violation  upon  which  the 
action  is  based. 

(2)  For  purposes  of  paragraph  (1),  the  term  "commencement  of  a 
civil  enforcement  action"  means — 

(A)  the  signing  and  issuance  of  a  proposed  remedial  order 
against  any  person  for  filing  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  Energy;  or 

(B)  the  filing  of  a  complaint  with  the  appropriate  district 
court  of  the  United  States. 

(3)  For  purposes  of  this  section,  the  term  "civil  enforcement 
action"  means  an  administrative  or  judicial  civil  action  by  the 
Secretary  under  the  Emergency  Petroleum  Allocation  Act  of  1973  or 
the  Economic  Stabilization  Act  of  1970  (or  the  regulations  issued 
thereunder)  for  the  enforcement  of  any  violation  of  such  Acts  or 
regulations. 

(b)  Exceptions. — (1)  In  computing  the  periods  established  in  sub- 
paragraphs (A)  and  (B)  of  subsection  (a)(1),  there  shall  be  excluded 
any  period — 

(A)  during  which  any  person  who  is  or  may  become  the 
subject  of  a  civil  enforcement  action  is  outside  the  United 
States,  has  absconded  or  concealed  himself,  or  is  not  subject  to 
legal  process; 

(B)  during  which  facts  material  to  the  establishment  and 
maintenance  of  a  civil  enforcement  action  could  not  be  known; 

(C)  occurring  before  full  compliance  with  any  subpoena  or 
special  report  order  issued  to  any  person  under  section  13  of  the 
Federal  Energy  Administration  Act  of  1974,  and  such  additional 
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period  (not  to  exceed  12  calendar  months)  after  such  compliance 
for  the  Secretary  to  consider  the  results  thereof  and  commence 
a  civil  enforcement  action; 

(D)  during  the  pendency  of  any  relevant  criminal  action 
under  the  Acts  or  regulations  described  in  subsection  (a)(1) 
during  which  a  civil  enforcement  action  is  held  in  abeyance  as  a 
result  of  prosecutorial  discretion  and  with  or  without  a  stay, 
and  such  additional  period  (not  to  exceed  12  calendar  months) 
after  a  final  judicial  order  or  dismissal  of  such  criminal  action 
to  commence  a  civil  enforcement  action; 

(E)  before  the  issuance  of  an  order  that  constitutes  final 
agency  action  on  a  request  for  adjustment  from  any  rule,  regu- 
lation, or  order  under  section  504  of  the  Department  of  Energy 
Organization  Act,  and  such  additional  period  (not  to  exceed  12    42  USC  7194. 
calendar  months)  to  commence  a  civil  enforcement  action;  or 

(F)  of  extension,  to  which  the  Secretary  and  the  defendant 
have  consented  in  writing,  before  the  expiration  of  the  time 
periods  prescribed  in  subsection  (a)(1). 

(2)  The  provisions  of  subsection  (a)  shall  not  affect  or  apply  to  any 
civil  enforcement  action  commenced  before,  on,  or  after  the  date  of 
enactment  of  this  Act  and  remanded  by  the  Office  of  Hearings  and 
Appeals,  the  Federal  Energy  Regulatory  Commission,  or  the  court 
for  further  action  of  any  kind. 

(3)  The  provisions  of  subsection  (a)  shall  not  apply  to  any  agency 
orders  issued  under  the  Acts  or  regulations  described  in  subsection 
(a)(1)  or  to  regulations  issued  under  this  Act,  other  than  a  proposed 
remedial  order  subject  to  this  section. 

(c)  Expression  of  Intent. — (1)  It  is  the  intent  of  the  Congress 
that— 

(A)  the  Secretary  and  the  Administrator  of  the  Economic 
Regulatory  Administration  shall,  to  the  greatest  extent  possible 
and  within  the  time  frames  specified  on  September  12,  1986,  by 
such  Administrator  to  the  Committee  on  Energy  and  Commerce 
of  the  House  of  Representatives,  commence  civil  enforcement 
actions  with  respect  to  all  cases  known  by  such  Administrator 
as  of  the  date  of  the  enactment  of  this  Act  and  designated  by 
such  Administrator  as  "prelitigation  cases",  unless  such  an 
action  is  found  not  to  be  warranted; 

(B)  the  Secretary  and  such  Administrator  not  delay  civil 
enforcement  actions  so  as  to  cause  the  limitation  in  subsection 
(a)(1)  to  apply  to  any  such  case; 

(C)  any  negotiations  for  the  purpose  of  settlement  of  alleged 
violations  not  delay  the  commencement  of  a  civil  enforcement 
action;  and 

(D)  the  Department  of  Justice  cooperate  in  ensuring  that 
activities  necessary,  including  the  enforcement  of  subpoenas,  to 
commence  civil  enforcement  actions  are  carried  out  in  a  timely 
manner. 

(2)  Any  failure  to  comply  with  the  time  frames  described  in 
paragraph  (1)(A;  shall  not  be  considered  for  any  purpose  in  any 
administrative  or  judicial  proceeding  subsequently  commenced. 

(d)  End  of  Investigations  and  Audits. — Notwithstanding  any 
other  provision  of  law,  the  Secretary  shall  not  initiate,  after  Janu- 
ary 1,  1987,  any  audit  or  investigation  of  alleged  civil  violations  of 
the  Acts  or  regulations  described  in  subsection  (a)(1)  for  the  purpose 
of  commencement  of  any  civil  enforcement  action.  Nothing  in  this 
subsection  shall  affect  or  apply  to  any  audit  or  investigation  con- 
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ducted  with  respect  to  any  civil  enforcement  action  commenced 
(within  the  limitation  established  by  subsection  (a)(1))  before,  on,  or  ' 
after  the  date  of  the  enactment  of  this  Act.  Nothing  in  this  subsec- 
tion shall  limit  the  authority  of  the  Secretary  to  continue  any  audit  i 
or  investigation  initiated  before  January  1,  1987.  ' 

(e)  Limitation  on  Review. — Any  review  of  a  final  agency  action 
determined  under  section  503  or  504  of  the  Department  of  Energy 
42  use  7193,         Organization  Act  may  not  be  initiated  in  any  court  by  any  person  31 
'^194.  subject  to  such  action  after—  ]  i 

(1)  60  days  after  the  effective  date  of  that  action;  or  g; 

(2)  90  days  after  the  date  of  the  enactment  of  this  Act,  j; 
whichever  occurs  later.  j 

(D  Oversight. — (1)  In  order  to  ensure  the  expeditious,  effective,  j 
and  efficient  resolution  of  all  civil  enforcement  actions  (whether  or  3 
not  in  administrative  or  judicial  litigation)  and  all  cases  pending  at  j 
the  Office  of  Hearings  and  Appeals  under  subpart  V  regulations,  the 
Secretary  shall —  ^ 

(A)  maintain  a  personnel  level  for  the  compliance  program  of  5 
the  Economic  Regulatory  Administration  of  170  full-time  1 
equivalents  for  fiscal  year  1987,  subject  to  normal  attrition  and  f 
subject  to  the  provisions  of  any  appropriation  Act  enacted  for  j 
such  fiscal  year  concerning  such  program;  and  ^ 

(B)  maintain  for  the  remainder  of  the  program  an  adequate  ^, 
mix  of  lawyers,  auditors,  technical,  clerical,  and  administrative  i 
personnel.  \ 

(2)  By  July  1,  1987,  and  by  July  1  of  each  year  thereafter,  the 
Administrator  of  the  Economic  Regulatory  Administration  shall  I 
provide  to  the  Committee  on  Energy  and  Commerce  of  the  House  of  ' 
Representatives  and  to  the  Committee  on  Energy  and  Natural 
Resources  of  the  Senate  the  full-time  equivalent  level  necessary  for  ' 
such  compliance  program  for  the  next  fiscal  year  and  the  basis  for 
that  level. 

(3)  The  Secretary  shall,  in  any  fiscal  year,  provide  a  notice  of  at  : 
least  30  days  to  such  Committees  before  initiating  any  reduction  of 
force  at  the  Economic  Regulatory  Administration.  Such  notice  shall 
provide  at  least — 

(A)  the  reasons  for  such  reduction;  ^ 

(B)  the  impact  on  the  mix  of  personnel  and  on  all  cases,  * 
whether  or  not  in  litigation,  including  the  subpart  V  regulation 
proceedings;  and 

(C)  the  expected  costs  and  savings  for  the  applicable  fiscal 
year. 

(4)  The  Administrator  of  the  Economic  Regulatory  Administration 
shall  keep  such  Committees  fully  and  currently  informed  about  the  . 
status  (including  delays,  settlement  negotiations,  and  other  perti- 
nent matters)  of  all  enforcement  cases  (whether  or  not  in  litigation) 
and  subpart  V  regulation  proceedings. 

15  use  4505.  SEC.  3006.  REPORTS. 

(a)  Report  on  Receipts  and  Disbursements.— The  Secretary  shall 
transmit,  not  later  than  60  days  after  the  date  of  the  enactment  of 
this  Act,  a  report  to  the  committees  referred  to  in  subsection  (d) 
containing  a  clear  and  complete  statement  of  all  receipts,  disburse- 
ments, and  commitments  of  restitutionary  amounts,  as  of  such  date 
of  enactment,  by  the  Secretary  pursuant  to — 

(1)  any  judicial  or  administrative  proceeding  (including  any 
settlement  agreement  or  declaratory  judgment)  instituted  at 
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any  time  by  the  Secretary  to  enforce  the  crude  oil  and  petro- 
leum product  pricing  and  allocation  regulations  issued  under 
the  Emergency  Petroleum  Allocation  Act  of  1978  or  the  Eco- 
nomic Stabilization  Act  of  1970;  or 
(2)  section  155  of  Public  Law  97-377. 

(b)  Report  on  Collection  of  Certain  Deficiency  Funds. — The 
Secretary  shall  transmit  a  report  each  fiscal  year,  beginning  in 
fiscal  year  1987,  to  such  committees  on  the  status  of  collections  by 
the  Secretary  of  deficiency  funds  to  be  deposited  into  the  M.D.L.  No. 
378  escrow  account  established  by  the  United  States  District  Court 
for  the  District  of  Kansas  until  all  such  deficiency  funds  have  been 
paid.  The  Secretary  shall,  in  a  manner  substantially  similar  to  that 
required  by  section  155  of  Public  Law  97-377  with  respect  to 
amounts  disbursed  under  such  section,  monitor  the  disposition  by 
the  States  of  any  funds  disbursed  to  the  States  by  the  court  pursuant 
to  the  opinion  and  order  of  such  District  Court,  dated  July  7,  1986, 
with  respect  to  In  Re:  the  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378,  including  the  use  of  such 
funds  for  administrative  costs  and  attorneys  fees. 

(c)  Report  on  Amount  Estimated  to  be  Available  for  Indirect 
Restitution. — The  Secretary  shall  transmit,  on  March  1  of  each 
year  beginning  with  1987  and  continuing  until  all  the  restitutionary 
amounts  to  which  section  3002(a)  applies  have  been  collected  and 
disbursed  as  provided  in  this  subtitle,  a  report  to  such  committees 
containing  an  estimate  of  the  amiount  that  will  be  determined  under 
section  3003(c)  to  be  the  excess  amount  for  purposes  of  section 
3003(d)(lXB)  for  the  fiscal  year  beginning  the  next  October  1. 

(d)  Receipt  by  Committees. — The  reports  required  by  this  subtitle 
shall  be  transmitted  to  the  Committee  on  Energy  and  Commerce  of 
the  House  of  Representatives  and  the  Committee  on  Energy  and 
Natural  Resources  of  the  Senate. 


15  use  751  note. 
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SEC.  3007.  TERMINATION. 

(a)  In  General. — (1)  Except  as  provided  in  subsection  (b),  the 
provisions  of  this  subtitle  (other  than  section  3005)  shall  terminate 
90  days  after  the  Secretary — 

(A)  determines  that  all  of  the  restitutionary  amounts  to  which 
section  3002(a)  applies  have  been  collected  and  disbursed  as 
provided  in  this  subtitle;  and 

(B)  submits  to  Congress  the  final  report  required  by  section 
3006. 

(2)  Such  final  report  shall  include  the  determination  (and  the 
justification  thereof)  described  in  paragraph  (1)(A).  Such  report  shall 
also  be  published  in  the  Federal  Register. 

(b)  Exception.— The  requirements  of  section  3003(d)  shall  con- 
tinue to  be  applicable  to  the  use  of  restitutionary  amounts  received 
under  this  subtitle  as  long  as  such  funds  remain  available. 

SEC.  3008.  DEFINITIONS. 

For  purposes  of  this  subtitle: 

(1)  The  term  ''Secretary"  means  the  Secretary  of  Energy. 

(2)  The  term  "subpart  V  regulations"  means  the  provisions  of 
Subpart  V — Special  Procedures  for  Distribution  of  Refunds  (10 
CFR  205.280-205.288)  and  any  amendment  made  after  the  date 
of  the  enactment  of  this  Act,  and  all  precedents  and  decisions 
under  such  regulations,  but  only  to  the  extent  that  such  provi- 
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sions,  precedents,  decisions,  and  amendments  are  consistent 
with  the  provisions  of  this  subtitle. 

(3)  The  term  "energy  conservation  programs"  means — 

(A)  the  program  under  part  A  of  the  Energy  Conservation 
and  Existing  Buildings  Act  of  1976  (42  U.S.C.  6861  and 
following); 

(B)  the  programs  under  part  D  of  title  III  of  the  Energy 
Policy  and  Conservation  Act  (relating  to  primary  and 
supplemental  State  energy  conservation  programs;  42 
U.S.C.  6321  and  following); 

(C)  the  program  under  part  G  of  title  III  of  the  Energy 
Policy  and  Conservation  Act  (relating  to  energy  conserva- 
tion for  schools  and  hospitals;  42  U.S.C.  6371  and  following); 
and 

(D)  the  program  under  the  National  Energy  Extension 
Service  Act  (42  U.S.C.  7001  and  following). 

(4)  The  term  "person"  includes  refiners,  retailers,  resellers, 
farmer  cooperatives,  transportation  entities,  public  and  private 
utilities,  school  districts.  Federal,  State,  and  local  governmental 
entities,  farmers,  and  other  individuals  and  their  successors. 

(5)  The  term  "State"  means  each  of  the  several  States,  the 
District  of  Columbia,  the  commonwealth  of  Puerto  Rico,  and 
any  territory  or  possession  of  the  United  States. 

Subtitle  B — Information  and  Study 
Requirements 

SEC.  3101.  MANUFACTURERS  ENERGY  CONSUMPTION  SURVEY. 

(a)  In  General.— Section  205  of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7135)  is  amended  by  adding  at  the  end 
the  following  new  subsection: 

"(i)(l)  The  Administrator  shall  conduct  and  publish  the  results  of 
a  survey  of  energy  consumption  in  the  manufacturing  industries  in 
the  United  States  on  at  least  a  triennial  basis  and  in  a  manner 
designed  to  protect  the  confidentiality  of  individual  responses.  In 
conducting  the  survey,  the  Administrator  shall  collect  information, 
including — 

"(A)  quantity  of  fuels  consumed; 
"(B)  energy  expenditures; 
"(C)  fuel  switching  capabilities;  and 

"(D)  use  of  nonpurchased  sources  of  energy,  such  as  cogenera- 
tion  and  waste  by-products. 
"(2)  This  subsection  does  not  affect  the  authority  of  the  Adminis- 
trator to  collect  data  under  section  52  of  the  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C  790a).". 

(b)  Repeal.— Part  E  of  title  III  of  the  Energy  Policy  and  Conserva- 
tion Act  (42  U.S.C  6341-6346)  is  hereby  repealed. 

SEC.  3102.  CRUDE  OIL  PRODUCTION  AND  REFINING  CAPACITY  IN  THE 
UNITED  STATES. 

(a)  In  General.— (1)  The  Secretary  of  Energy,  acting  with  the 
Energy  Information  Administration,  shall  conduct  a  study  of  domes- 
tic crude  oil  production  and  petroleum  refining  capacity  and  the 
effects  of  imports  thereon  in  order  to  assist  the  Congress  and  the 
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^resident  in  determining  whether  such  production  and  capacity  are 
adequate  to  protect  the  national  security. 

(2)  The  study  provided  for  by  this  section  shall  be  carried  out 
vithin  available  appropriations. 

(b)  PuBUC  Comment.— The  Secretary  shall  provide  notice  and 
•easonable  opportunity  for  public  comment  with  respect  to  conduct- 
ng  the  study  carried  out  under  this  section. 

(c)  Reporting  Date.— The  Secretary  shall,  within  120  days  of  the 
late  of  the  enactment  of  this  Act,  transmit  to  the  Congress  and  the 
^resident  a  copy  of  the  findings  and  conclusions  of  the  study  carried 
>ut  under  this  section.  Such  findings  and  conclusions  shall  be 
eferred  to  the  Committee  on  Energy  and  Natural  Resources  of  the 
senate  and  appropriate  authorization  committees  of  the  House  of 
Representatives. 

(d)  Action  by  the  President.— The  President  shall,  within  45 
lays  after  the  date  on  which  such  report  is  transmitted  to  him, 
eport  his  views  concerning  the  levels  at  which  imports  of  crude  oil 
nd  refined  petroleum  products  become  a  threat  to  the  national 
ecurity  and  advise  the  Congress  concerning  his  views  of  the  legisla- 
ive  or  administrative  action,  or  both,  that  will  be  required  to 
•revent  imports  of  crude  oil  and  refined  petroleum  products  from 
xceeding  those  import  levels  that  threaten  our  national  security. 

Subtitle  C— Strategic  Petroieum  Reserve 


President  of  U.S. 
Defense  and 
national 
security. 


,lEC.  3201.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  FISCAL  YEARS 
\\  1987, 1988,  AND  1989. 

(a)  In  General.— The  following  amounts  are  hereby  authorized  to 
e  appropriated  in  accordance  with  section  660  of  the  Department  of 
Inergy  Organization  Act  for  operating  expenses  for  the  Strategic 
•etroleum  Reserve  to  carry  out  part  B  of  title  I  of  the  Energy  Policy 
nd  Conservation  Act  for  the  acquisition,  transportation,  and  injec- 
ion  of  petroleum  products,  as  defined  for  purposes  of  such  part  B, 
Dr  the  Reserve  and  for  any  drawdown  and  distribution  of  the 
hieserve: 

Ij  (1)  For  fiscal  year  1987,  $200,000,000. 
'        (2)  For  fiscal  year  1988,  $291,000,000. 

(S)  For  fiscal  year  1989,  $479,000,000. 
,  Ob)  Effect  on  Other  Authorizations.— The  authorization  made 
|y  subsection  (a)  is  in  lieu  of  any  other  authorization  of  appropria- 
j  on  for  fiscal  years  1987,  1988,  and  1989  for  the  expenses  described 
!|i  such  subsection. 

EC.  3202.  FILL  RATE  OF  THE  RESERVE;  LIMITATION  ON  UNITED  STATES 
SHARE  OF  THE  NAVAL  PETROLEUM  RESERVE. 

I  (a)  Fill  Rate  of  the  Reserve.— Section  160(c)(3)  of  the  Energy 
jolicy  and  Conservation  Act  (42  U.S.C.  6240(c)(3))  is  amended— 
1       (1)  by  striking  out  "fiscal  year  1986  and  continuing  through 
fiscal  years  1987  and  1988"  and  inserting  in  lieu  thereof  "fiscal 
year  1987  and  continuing  through  fiscal  years  1988  and  1989"; 
I       (2)  by  striking  out  "527,000,000  barrels"  and  inserting  in  lieu 
thereof  "750,000,000  barrels";  and 

(3)  by  striking  out  "at  a  level"  and  all  that  follows  through 
the  period  and  inserting  in  lieu  thereof  "at  the  highest  prac- 
ticable fill  rate  achievable,  subject  to  the  availability  of  appro- 
priated funds." 
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(b)  Limitation  on  United  States  Share  of  the  Naval  Petro- 
Ante,  p.  142.  LEUM  RESERVE.—Section  160(d)(1)  of  such  Act  (42  U.S.C.  6240(d)(1))  is 

amended — 

(1)  in  subparagraph  (A),  by  striking  out  ''527,000,000  barrels"  ^ 
and  inserting  in  lieu  thereof  "750,000,000  barrels"; 

(2)  in  subparagraph  (B) —  J, 

(A)  by  striking  out  "100,000  barrels"  and  inserting  in  lieu  ^ 
thereof  "75,000  barrels";  and 

(B)  by  striking  out  ";  or"  and  inserting  in  lieu  thereof  a 
period;  and  T 

(3)  by  striking  out  subparagraph  (C). 


Ill 


I  an 


I 


SEC.  3203.  INFORMATION  TO  BE  CONTAINED  IN  ANNUAL  REPORT  ON  SPR.fei 

If 

Section  165(a)  of  the  Energy  Policy  and  Conservation  Act  (42^ 
U.S.C.  6245(a))  is  amended  by  striking  out  paragraph  (1)  and  insert- 
ing in  lieu  thereof  the  following: 

"(1)  a  detailed  statement  of  the  status  of  the  Strategic  Petro- 
leum Reserve,  including — 

"(A)  an  estimate  of  the  final  capacity  of  the  Reserve  and  I, 
the  scheduled  annual  fill  rate  for  achieving  such  capacity;^! 

"(B)  the  scheduled  quarterly  fill  rate  for  the  12-month||( 
period  beginning  on  the  date  on  which  such  report  is: 
transmitted; 

"(C)  the  type  and  quality  of  crude  oil  to  be  acquired  for 
the  Reserve  pursuant  to  the  schedule  described  in  subpara- 
graph (A); 

"(D)  the  schedule  of  construction  of  any  facilities  neededj; 
to  achieve  the  final  capacity  of  the  Reserve,  including  a 
description  of  the  type  and  location  of  such  facilities  and  ofjf . 
enhancements  and  improvements  to  existing  facilities;        II , 
"(E)  an  estimate  of  the  cost  of  acquiring  crude  oil  andjr 
constructing  facilities  necessary  to  complete  the  Reserve;J< 

"(F)  a  description  of  the  current  distribution  plan  for 
using  the  Reserve,  including  the  method  of  drawdown  and 
distribution  to  be  utilized;  and 

"(G)  an  explanation  of  any  changes  made  in  the  matters 
described  in  subparagraphs  (A)  through  (F)  since  the:? 
transmittal  of  the  previous  report  under  this  subsection;". ^  J 

m 

Subtitle  D — Federal  Energy  Management 

SEC.  3301.  FEDERAL  ENERGY  MANAGEMENT.  ^^^^ 

Section  545(a)(2)  of  the  National  Energy  Conservation  Policy  Act  loui 
(42  U.S.C.  8255(a)(2))  is  amended  by  striking  out  "marginal"  ancjena 
inserting  in  lieu  thereof  "average". 

leni 
ifeli 
ledi 


Subtitle  E — Fees  and  Charges 


42  use  7178.  SEC.  3401.  FEDERAL   ENERGY   REGULATORY   COMMISSION   FEES  ANiI 

ANNUAL  CHARGES. 

(a)  In  General. — (1)  Except  as  provided  in  paragraph  (2)  am' 
beginning  in  fiscal  year  1987  and  in  each  fiscal  year  thereafter,  ^h(  JPci 
Federal  Energy  Regulatory  Commission  shall,  using  the  provision?, 
of  this  subtitle  and  authority  provided  by  other  laws,  assess  am' 
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,  jtoUect  fees  and  annual  charges  in  any  fiscal  year  in  amounts  equal 
5  ,to  all  of  the  costs  incurred  by  the  Commission  in  that  fiscal  year. 

'\  (2)  The  provisions  of  this  subtitle  shall  not  affect  the  authority, 
'  requirements,  exceptions,  or  limitations  in  sections  10(e)  and  30(e)  of 

:he  Federal  Power  Act.  16  USC  803,  791. 

(b)  Basis  for  Assessments.— The  fees  or  annual  charges  assessed 
,  shall  be  computed  on  the  basis  of  methods  that  the  Commission 
'  determines,  by  rule,  to  be  fair  and  equitable. 

,  (c)  Estimates. — The  Commission  may  assess  fees  and  charges 
'  ander  this  section  by  making  estimates  based  on  data  available  to 
;he  Commission  at  the  time  of  assessment, 
(d)  Time  of  Payment.— The  Commission  shall  provide  that  the 
i  j'ees  and  charges  assessed  under  this  section  shall  be  paid  by  the  end 
9  jof  the  fiscal  year  for  which  they  were  assessed. 

;  (e)  Adjustments. — The  Commission  shall,  after  the  completion  of 
'  i  fiscal  year,  make  such  adjustments  in  the  assessments  for  such 
.fiscal  year  as  may  be  necessary  to  eliminate  any  overrecovery  or 
inderrecovery  of  its  total  costs,  and  any  overcharging  or  under- 
,  v-harging  of  any  person. 

'  j  if)  Use  of  Funds. — All  moneys  received  under  this  section  shall  be 
I  .credited  to  the  general  fund  of  the  Treasury. 

■  '  (g)  Waiver. — The  Commission  may  waive  all  or  part  of  any  fee  or 
"^rinnual  charge  assessed  under  this  section  for  good  cause  shown. 

Subtitle  F — Environmental  Programs 

«ij;EC.  3501.  ABANDONED  MINE  RECLAMATION  RESEARCH  AND  DEVELOP-     30  USC  1231 
^  MENT.  note. 

^  After  the  enactment  of  this  Act,  the  research  and  demonstration 
,  jiuthorities  of  the  Department  of  the  Interior  under  the  provisions  of 
^  Jection  401(c)(6)  of  the  Surface  Mining  Control  and  Reclamation  Act 
:  •■>f  1977  (Public  Law  95-87)  shall  be  transferred  to,  and  carried  out  30  USC  1231. 
''liy,  the  Director  of  the  Bureau  of  Mines.  Research  and  demonstra- 
^  ion  projects  under  such  provision  shall  be  selected  by  a  panel 

ppointed  by  the  Director  of  the  Bureau  of  Mines  to  be  comprised  of 
f  persons,  including  4  representatives  of  State  abandoned  mine 
^Reclamation  programs,  4  representatives  of  the  Bureau  of  Mines, 
^'  jnd  one  representative  of  the  Office  of  Surface  Mining  Reclamation 

nd  Enforcement. 

EC.  3502.  GREAT  SWAMP  NATIONAL  WILDLIFE  REFUGE. 

(a)  No  later  than  60  days  after  the  enactment  of  this  section,  the  Reports. 
Jnited  States  Environmental  Protection  Agency  shall  provide  the 
\ctiouse  Committee  on  Merchant  Marine  and  Fisheries  and  the 
in()»;'enate  Committees  on  Environment  and  Public  Works  and  Energy 
nd  Natural  Resources  with  an  interim  status  report  on  the  im- 
llementation  of  agency  responsibilities  for  conducting  or  approving 
jireliminary  assessments,  site  investigations  and,  if  necessary,  Re- 
.ledial  Investigation/Feasibility  Studies  for  contaminant  problems 
ijn  the  Great  Swamp  National  Wildlife  Refuge,  as  set  forth  in  the 
\\T(jiily  9,  1985,  Interagency  Memorandum  of  Agreement  between  the 
Jnited  States  Environmental  Protection  Agency,  the  United  States 
'ish  and  Wildlife  Service,  and  the  National  Park  Service.  This 
jeport  shall  describe  in  a  systematic  and  comprehensive  way  the 
lean-up  plan  developed  to  date  and  the  progress  made  thereunder, 
^ -icluding  the  identification  of  responsible  parties  where  possible,  for 
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the  Rolling  Knoll  landfill,  the  Harding  landfill,  and  all  asbestos 
dumpsites  identified  within  the  Great  Swamp  National  Wildlife 
Refuge.  The  report  shall  also  discuss  the  appointment  of  appropriate 
field  personnel  to  direct  the  clean-up  effort;  an  assessment  and 
ranking  of  the  contaminant  threats  to  the  Refuge  based  upon 
information  available  to  date;  and  a  detailed  work  plan  and  sched- 
ule for  completing  site  investigation  work,  including  the  analysis  ol 
samples  collected  during  site  investigations,  and  initiating  Remedial 
Investigation/Feasibility  Studies  where  necessary. 

(b)  Not  later  than  240  days  after  the  enactment  of  this  section,  the 
United  States  Environmental  Protection  Agency  shall  provide  the 
committees  of  Congress  set  forth  in  subsection  (a)  of  this  section 
with  an  update  of  its  interim  status  report.  This  update  shall 
address  the  same  factors  included  in  the  original  interim  report  and 
shall  identify  what  progress  has  been  made  in  implementing  the  site 
investigation,  data  analysis,  and  remedial  clean-up  responsibilities 
set  forth  in  the  interim  report. 

(c)  The  development  of  the  interim  and  updated  reports  required 
in  subsections  (a)  and  (b)  of  this  section  shall  be  carried  out  with 
unobligated  funds  available  to  the  United  States  Environmental 
Protection  Agency. 

TITLE  IV— TRANSPORTATION  AND 
RELATED  PROGRAMS 

Subtitle  A — Rail  Related  Issues 
PART  1— GENERAL  PROVISIONS 


SEC.  4001.  SHORT  TITLE;  TABLE  OF  CONTENTS  OF  SUBTITLE. 

(a)  Short  Title.— This  subtitle  may  be  cited  as  the 
Privatization  Act". 

(b)  Table  of  Contents  of  Subtitle. — 

Part  1 — General  Provisions 

Sec.  4001.  Short  title;  table  of  contents  of  subtitle. 
Sec.  4002.  Findings. 
Sec.  4003.  Purposes. 
Sec.  4004.  Definitions. 

Part  2 — Conrail 

SUBPART  a— SALE  OF  CONRAIL 

Sec.  4011.  Preparation  for  public  offering. 
Sec.  4012.  Public  offering. 
Sec.  4013.  Fees. 

SUBPART  B— OTHER  MATTERS  RELATING  TO  THE  SALE 

Sec.  4021.  Rail  service  obligations. 
Sec.  4022.  Ownership  limitations. 
Sec.  4023.  Board  of  Directors. 
Sec.  4024.  Provisions  for  employees. 
Sec.  4025.  Certain  enforcement  relief. 


'Conrail 


Ditf 


SUBPART  C— MISCELLANEOUS  TECHNICAL  AND  CONFORMING  AMENDMENTS  AND  REPEALS 

Sec.  4031.  Abolition  of  United  States  Railway  Association. 
Sec.  4032.  Applicability  of  Regional  Rail  Reorganization  Act  of  1973  to  Conraill 
after  sale. 

Sec.  4033.  Miscellaneous  amendments  and  repeals. 
Sec.  4034.  Exemption  from  liability. 
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Sec.  4035.  Charter  amendment.  ;  '  "-^    "•  ' 

Sec.  4036.  Status  of  Conrail  after  sale. 

Sec.  4037.  Effect  on  contracts. 

Sec.  4038.  Resolution  of  certain  issues. 

Part  3 — Promotion  of  Rail  Competition 

Sec.  4051.  Agriculture  contract  disclosure. 
Sec.  4052.  Boxcar  provision. 

EC.  4002.  FINDINGS.  45  USC  1301. 

;i  The  Congress  finds  that — 

(1)  the  bankruptcy  of  the  Penn  Central  and  other  railroads 
in  the  Northeast  and  Midwest  resulted  in  a  transportation 
emergency  which  required  the  intervention  of  the  Federal 
Government; 

(2)  the  United  States  Government  created  the  Consolidated 
Rail  Corporation,  which  provides  essential  rail  service  to  the 
Northeast  and  Midwest; 

I  (3)  the  future  of  rail  service  in  the  Northeast  and  Midwest  is 
essential  and  must  be  protected  through  rail  service  obligations, 
consistent  with  the  transfer  of  the  Corporation  to  the  private 
sector; 

(4j  the  Northeast  Rail  Service  Act  of  1981  has  achieved  its     45  USC  1101 
purpose  in  allowing  the  Corporation  to  become  financially  self-  note, 
sustaining; 

(5)  the  Federal  Government  has  invested  over  $7,000,000,000 
in  providing  rail  service  to  the  Northeast  and  Midwest; 

(6)  the  Government,  as  a  result  of  its  ownership  and  invest 
ment  of  taxpayer  dollars  in  the  Corporation,  controls  substan 
tial  assets,  including  cash  of  approximately  $1,000,000,000; 

(7)  the  Corporation's  viability  and  sound  performance  allow  it 
to  be  sold  to  the  American  public  for  a  substantial  sum  through 
a  public  offering; 

(8)  a  public  offering  of  the  Corporation's  stock  will  preserve 
competitive  rail  service  in  the  region,  provide  a  reasonable 
return  to  the  Government,  and  protect  employment; 

(9;  the  Corporation's  employees  contributed  significantly  to 
the  turnaround  in  the  Corporation's  financial  performance  and 
they  should  share  in  the  Corporation's  success  through  a  settle- 
ment of  their  claims  for  reimbursement  for  wages  below  indus- 
try standard,  and  a  share  in  the  common  equity  of  the 
Corporation; 

(10)  the  requirements  of  section  401(e)  of  the  Regional  Rail 
Reorganization  Act  of  1973  are  met  by  this  subtitle;  and  45  USC  761. 

,  (11)  the  Secretary  of  Transportation  has  discharged  the 
responsibilities  of  the  Department  of  Transportation  under  the 
Northeast  Rail  Service  Act  of  1981  with  respect  to  the  sale  of 
the  Corporation  as  a  single  entity. 

EC.  4003.  PURPOSES.  45  USC  1302. 

The  purposes  of  this  subtitle  are  to  transfer  the  interest  of  the 
nited  States  in  the  common  stock  of  the  Corporation  to  the  private 
lictor  in  a  manner  that  provides  for  the  long-term  viability  of  the 
lorporation,  provides  for  the  continuation  by  the  Corporation  of  its 
kil  service  in  the  Northeast  and  Midwest,  provides  for  the  protec- 
^on  of  the  public  interest  in  a  sound  rail  transportation  system,  and, 
•  the  extent  not  inconsistent  with  such  purposes,  secures  the 
laximum  proceeds  to  the  United  States. 
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45  use  1303.         SEC.  4004.  DEFINITIONS. 

For  the  purposes  of  this  subtitle — 

(1)  the  term  "capital  expenditures"  means  amounts  expended 
by  the  Corporation  and  its  subsidiaries  for  replacement  or 
rehabilitation  of,  or  enhancements  to,  the  railroad  plant,  prop- 
erty, trackage,  and  equipment  of  the  Corporation  and  its 
subsidiaries,  as  determined  in  accordance  with  generally 
accepted  accounting  principles,  and  in  interpreting  generally 
accepted  accounting  principles,  no  amount  spent  on  normal 
repair,  maintenance,  and  upkeep  of  such  railroad  plant,  prop- 
erty, trackage,  and  equipment  in  the  ordinary  course  of  busi- 
ness shall  constitute  capital  expenditures; 

(2)  the  term  "Commission"  means  the  Interstate  Commerce 
Comn  ission; 

(3)  the  term  "consolidated  funded  debt"  means  the  aggregate, 
after  eliminating  intercompany  items,  of  all  funded  debt  of  the 
Corporation  and  its  consolidated  subsidiaries,  consolidated  in 
accordance  v/ith  generally  accepted  ao'iounting  principles; 

(4)  the  term  "consolidated  tangible  net  worth"  m.eans  the 
market  value  of  the  common  equity  of  the  Corporation  as  of  the 
sale  date,  plus  or  minus  the  change  from  the  sale  date  to  the 
date  of  measurement  in  the  excess,  after  making  appropriate 
deductions  for  any  minority  interest  in  the  net  worth  of 
subsidiaries,  of — 

(A)  the  assets  of  the  Corporation  and  its  subsidiaries 
(excluding  intercompany  items)  which,  in  accordance  with 
generally  accepted  accounting  principles,  are  tangible 
assets,  after  deducting  adequate  reserves  in  each  case 
where,  in  accordance  with  generally  accepted  accounting 
principles,  a  reserve  is  proper,  over  | 

(B)  all  liabilities  of  the  Corporation  and  its  subsidiaries! 
(excluding  intercompany  items), 

taking  into  account  inventory  and  securities  on  the  basis  of  the 
cost  or  current  market  value,  whichever  is  lower,  and  not 
taking  into  account  patents,  trademarks,  trade  names,  copy- 
rights, licenses,  goodwill,  treasury  stock,  or  any  write-up  in  the 
book  value  of  any  assets; 

(5)  the  term  "Corporation"  means  the  Consolidated  Rail 
Corporation; 

(6)  the  term  "cumulative  net  income"  means,  for  any  period, 
the  net  income  of  the  Corporation  and  its  consolidated  subsidi- 
aries as  determined  in  accordance  with  generally  accepted, 
accounting  principles,  before  provision  for  expenses  (net  of' 
income  tax  effect)  related  to — 

(A)  am.ounts  paid  by  the  Corporation  under  section  (jie 
4024(e),  and  comparable  payments  made  to  present  andntio 
former  employees  of  the  Corporation  not  covered  by  suchfha 
section;  and 

(B>  the  aggregate  value  of  any  shares  and  cash  distributediijoiiif 
by  the  Corporation  under  section  4024(f); 

(7)  the  term  "debt"  means  (A)  indebtedness,  whether  or  notirjiid 
represented  by  bonds,  debentures,  notes,  or  other  securities,  fori  Dtal 
the  repayment  of  money  borrowed,  (B)  deferred  indebtedness  for?  real 
the  payment  of  the  purchase  price  of  property  or  assets  pur-> 
chased,  (C)  guarantees,  endorsements,  assumptions,  and  other 
contingent  obligations  in  respect  of,  or  to  purchase  or  to  other-fc 
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wise  acquire,  indebtedness  of  others,  and  (D)  indebtedness  se- 
cured by  any  mortgage,  pledge,  or  lien  existing  on  property 
owned,  subject  to  such  mortgage,  pledge,  or  lien,  whether  or  not 
indebtedness  secured  thereby  shall  have  been  assumed; 

(8)  the  term  "funded  debt"  means  all  debt  created,  assumed, 
or  guaranteed,  directly  or  indirectly,  by  the  Corporation  and  its 
subsidiaries  which  matures  by  its  terms,  or  is  renewable  at  the 
option  of  the  Corporation  or  any  such  subsidiary  to  a  date,  more 
than  1  year  after  the  date  of  the  original  creation,  assumption, 
or  guarantee  of  such  debt  by  the  Corporation  or  such  subsidiary; 

(9)  the  term  "liabilities"  means  all  items  of  indebtedness  or 
liability  which,  in  accordance  with  generally  accepted  account- 
ing principles,  would  be  included  in  determining  total  liabilities 
as  shown  on  the  liabilities  side  of  a  balance  sheet  as  at  the  date 
as  of  which  liabilities  are  to  be  determined; 

(10)  the  term  "person"  means  an  individual,  corporation, 
partnership,  association,  trust,  or  other  entity  or  organization, 
including  a  government  or  political  subdivision  thereof  or  a 
governmental  body; 

(11)  the  term  "preferred  stock"  means  any  class  or  series  of 
preferred  stock,  and  any  class  or  series  of  common  stock  having 
liquidation  and  dividend  rights  and  preferences  superior  to  the 
common  stock  of  the  Corporation  offered  for  sale  under  section 
4012; 

(12)  the  term  "public  offering"  means  an  underwritten  offer- 
ing to  the  public  of  such  common  stock  of  the  Corporation  as  the 
Secretary  of  Transportation  determines  to  sell  under  section 
4012; 

(13)  the  term  "sale  date"  means  the  date  on  which  the  initial 
public  offering  is  closed; 

(14)  the  term  "subsidiary"  means  any  corporation  more  than 
50  percent  of  whose  outstanding  voting  securities  are  directly  or 
indirectly  owned  by  the  Corporation;  and 

(15)  the  term  "United  States  share"  means  a  share  of  common 
stock  of  the  Corporation  held  by  the  United  States  Government 
on  the  date  of  the  enactment  of  this  Act  or  as  a  result  of  any 
split  required  pursuant  to  section  4012(d). 

PART  2— CONRAIL 

Subpart  A — Sale  of  Conrail 

EC.  401 1.  PREPARATION  FOR  PUBLIC  OFFERING.  Securities. 

I  (a)  Public  Offering  Managers.— (1)  Not  later  than  30  days  after  banking. 
H'fhe  date  of  the  enactment  of  this  Act,  the  Secretary  of  Transpor-  45USC1311. 
i:ation,  in  consultation  with  the  Secretary  of  the  Treasury  and  the 
:ii  iDhairman  of  the  Board  of  Directors  of  the  Corporation,  shall  retain 

£e  services  of  investment  banking  firms  to  serve  jointly  and  be 
mpensated  equally  as  co-lead  managers  of  the  public  offering 
jliereafter  in  this  subpart  referred  to  as  the  "co-lead  managers") 
yjnd  to  establish  a  syndicate  to  underwrite  the  public  offering.  The 
total  number  of  co-lead  managers  shall  be  no  fewer  than  4  nor 
ireater  than  6.  The  Secretary  shall  designate  one  co-lead  manager 
0  coordinate  and  administer  the  public  offering. 
-gi|i  (2)  In  selecting  the  investment  banking  firms  to  serve  as  co-lead 
managers  of  the  public  offering  under  paragraph  (1),  consideration 
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shall  be  given  to  the  firm's  institutional  and  retail  distribution  f) 
capabilities,  financial  strength,  knowledge  of  the  railroad  industry,  lli 
experience  in  large  scale  public  offerings,  research  capability,  and  vt^ 
reputation.  In  addition,  recognition  shall  also  be  given  to  contribu- 
tions made  by  particular  investment  banking  firms  before  the  date 
of  the  enactment  of  this  Act  in  demonstrating  and  promoting  the 
long-term  financial  viability  of  the  Corporation. 

(b)  Payment  to  the  United  States. — (1)  Not  later  than  30  days 
after  the  date  of  the  enactment  of  this  Act,  the  Corporation  shall 
transfer  to  the  Secretary  of  the  Treasury  $200,000,000. 

(2)  On  or  before  February  1,  1987,  or  30  days  before  the  sale  date, 
whichever  occurs  first,  the  Secretary  of  Transportation  shall  deter- 
mine whether  to  require  the  Corporation  to  transfer  to  the  Sec- 
retary of  the  Treasury,  in  addition  to  amounts  transferred  under 
paragraph  (1),  not  to  exceed  $100,000,000,  taking  into  account  theJJJ 
viability  of  the  Corporation.  The  Corporation  shall  transfer  such, 
funds  as  are  required  to  be  transferred  under  this  paragraph.^ 

(c)  Registration  Statement. — The  Corporation  shall  prepare  and  ; 
cause  to  be  filed  with  the  Securities  and  Exchange  Commission  a 
registration  statement  with  respect  to  the  securities  to  be  offered 
and  sold  in  accordance  with  the  securities  laws  and  the  rules  and  m 
regulations  thereunder  in  connection  with  the  initial  and  any  subse-  (j  2) 
quent  public  offering.  i  lit 

(d)  Limit  on  Authority  To  Purchase  Stock. — Section  216(b)  ofhli 
the  Regional  Rail  Reorganization  Act  of  1973  (45  U.S.C.  726(b))  isiM 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph:  Jtk 

"(5)  The  authority  of  the  Association  to  purchase  debentures  or 
series  A  preferred  stock  of  the  Corporation  shall  terminate  upon  thei|fil 
date  of  the  enactment  of  the  Conrail  Privatization  Act.". 


Securitiei.  SEC.  4012.  PUBLIC  OFFERING. 

45  use  1312. 


(a)  Structure  of  Public  Offering.— (1)  After  the  registration 
statement  referred  to  in  section  4011(c)  is  declared  effective  by  thei^fns 
Securities  and  Exchange  Commission,  the  Secretary  of  Transpor- 
tation, in  consultation  with  the  Secretary  of  the  Treasury,  thei|a 
Chairman  of  the  Board  of  Directors  of  the  Corporation,  and  the  co-f) 
lead  managers,  shall  offer  the  United  States  shares  for  sale  in  a 
public  offering,  except  as  provided  in  paragraphs  (2)  and  (3).  ■ 

(2)  The  Secretary  of  Transportation,  after  such  consultation,  may  '^ 
elect  to  offer  less  than  all  of  the  United  States  shares  for  sale  at  the 
time  of  the  initial  sale. 

(3)  Under  no  circumstances  shall  the  Secretary  of  Transportation 
offer  any  of  the  United  States  shares  for  sale  unless,  before  the  sale 
date,  the  Secretary  determines,  after  such  consultation,  that  the 
estimated  sum  of  the  gross  proceeds  from  the  sale  of  all  the  United 
States  shares  will  be  an  adequate  amount.  A  determination  by  the 
Secretary  under  this  paragraph  shall  not  be  reviewable.  , 

(4)  In  making  a  determination  under  paragraph  (3),  the  Secretary 
shall  have  the  goal  of  obtaining  at  least  $2,000,000,000  in  aggregate 
gross  proceeds  for  the  United  States  from  the  public  offering  and 
any  payments  made  under  section  4011(b). 

(b)  Subsequent  Sales.— If  the  Secretary  of  Transportation  electsL' 
to  offer  for  sale  less  than  all  the  United  States  shares,  the  Secretary  ee. 
shall  sell  the  remaining  United  States  shares  in  subsequent  publicj  ijg 
offerings.  i 
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kc)  Consent  of  the  Corporation  Not  Required. — Any  public 
fering  under  this  section  may  be  made  without  the  consent  of  the 
)rporation. 

(d)  Authority  To  Require  Stock  Sputs.— (1)  The  Secretary  of 
ansportation,  in  consultation  with  the  co-lead  managers  and  the 
lairman  of  the  Board  of  Directors  of  the  Corporation,  may,  in 
nnection  with  the  initial  public  offering  described  in  subsection 
before  the  filing  of  the  registration  statement  referred  to  in 
:tion  4011(c),  require  the  Corporation  to  declare  a  stock  split  or 
verse  stock  split. 

;2)  The  Corporation  shall  take  such  action  as  may  be  necessary  to 

mply  with  the  Secretary's  requirements  under  this  subsection. 

;e)  Cancellation  of  Other  Securities  Held  by  the  United 
[  ATES. — (1)  In  consideration  for  amounts  transferred  to  the  United 
.  ates  under  section  4011(b),  the  Secretary  of  Transportation  shall, 
;  icurrent  with  the  initial  public  offering  described  in  subsection 

,  deliver  to  the  Corporation  all  preferred  stock,  7.5  percent  deben- 
,  res,  and  contingent  interest  notes  of  the  Corporation.  The  Cor- 
■'  ration  shall  immediately  cancel  such  debentures,  preferred  stock, 
'  |d  contingent  interest  notes,  and  any  interest  of  the  United  States 
' '  such  debentures,  preferred  stock,  and  contingent  interest  notes 
'  'all  be  thereby  extinguished. 

2)  For  purposes  of  regulation  by  the  Commission  and  State  public 

lity  regulation,  the  actions  authorized  by  this  subsection,  the 

iblic  offering,  and  the  value  of  the  consideration  received  therefor 
i  !ill  not  change  the  value  of  the  Corporation's  assets  net  of  depre- 
1  :  tion  and  shall  not  be  used  to  alter  the  calculation  of  the  Corpora- 
;rin's  stock  or  asset  values,  rate  base,  expenses,  costs,  returns, 
:e  ;)fits,  or  revenues,  or  otherwise  affect  or  be  the  basis  for  a  change 

the  regulation  of  any  railroad  service,  rate,  or  practice  provided 

established  by  the  Corporation,  or  any  change  in  the  financial 

')orting  practice  of  the  Corporation. 
oniO  Minority  Investment  Banking  Firms.— The  Secretary  of 
ne  ansportation  shall  ensure  that  minority  owned  or  controlled 
;r..'estment  banking  firms  shall  have  an  opportunity  to  participate 
•rj  c  a  significant  degree  in  any  public  offering  under  this  part. 
5j.Hg)  Investment  Banking  Firm  Requirements.— (1)  The  level  of 
,      investment  banking  firm's  participation  in  the  public  offering 

ill  be  consistent  with  that  firm's  financial  capabilities. 
.  2)  No  investment  banking  firm  which  was  not  in  existence  on 
;ij)tember  1,  1986,  shall  participate  in  the  public  offering. 

jh)   General   Accounting   Office   Authority   To   Conduct  Records. 

!dits. — The  General  Accounting  Office  may  make  such  audits  as  Reports. 
;^py  be  deemed  appropriate  by  the  Comptroller  General  of  the 
7?ited  States  of  all  accounts,  books,  records,  memoranda,  cor- 
•^?pondence,  and  other  documents  and  transactions  of  the  Corpora- 
•f  n  and  the  co-lead  managers  associated  with  the  public  offering, 
''^e  co-lead  managers  shall  agree,  in  writing,  to  allow  the  General 

Counting  Office  to  make  such  audits.  The  General  Accounting 
^ice  shall  report  the  results  of  all  such  audits  to  the  Congress. 

3:.  4013.  FEES.  45  USC  1313. 

i)  Investment  Banking  Firm  Fees.— The  Secretary  of  Transpor- 
-on,  in  consultation  with  the  Secretary  of  the  Treasury,  shall 
•ir(jee  to  pay  to  investment  banking  firms  and  other  persons  partici- 
;;li|iing  with  such  firms  in  the  public  offering  the  absolute  minimum 
Dunt  in  fees  necessary  to  carry  out  the  public  offering. 
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(b)  Costs  of  the  Public  Offering. — All  costs  of  the  public  offerin, 
payable  by  the  Secretary  of  Transportation  shall  be  paid  from  th 
proceeds  of  the  public  offering. 

Subpart  B — Other  Matters  Relating  to  the  Sale 

45  use  1321.         SEC,  4021.  RAIL  SERVICE  OBLIGATIONS. 

(a)  Obligations  of  the  Corporation.-— During  a  period  of  5  yeai 
beginning  on  the  date  of  the  enactment  of  this  Act,  the  followir 
obligations  shall  apply  to  the  Corporation: 

(1)  The  Corporation  shall  spend  in  each  fiscal  year  the  great( 
of  (A)  an  amount  equal  to  the  Corporation's  depreciation  f( 
financial  reporting  purposes  for  such  year  or  (B)  $500,000,000,  i 
capital  expenditures.  With  respect  to  any  fiscal  year,  the  Co 
poration's  Board  of  Directors  may  reduce  the  required  capit; 
expenditures  for  such  year  to  an  amount  which  the  Boai 
determines  is  justified  by  prudent  business  and  engineerir 
practices,  except  that  the  Corporation's  capital  expenditure 
shall  not  be  less  than  $350,000,000  for  its  first  fiscal  ye( 
beginning  after  the  sale  date,  a  total  of  $700,000,000  for  its  fir 
two  fiscal  years  beginning  after  the  sale  date,  a  total 
$1,050,000,000  for  its  first  three  fiscal  years  beginning  after  tl 
sale  date,  a  total  of  $1,400,000,000  for  its  first  four  fiscal  yea 
beginning  after  the  sale  date,  and  a  total  of  $1,750,000,000  for  i 
first  five  fiscal  years  beginning  after  the  sale  date. 

(2)  (A)  Unless  the  Corporation  is  in  compliance  with  tl 
requirements  of  subparagraph  (B),  no  common  stock  divider 
or  preferred  stock  dividend  may  be  declared  or  paid  by  tl 
Corporation. 

(B)  (i)  The  Corporation  shall  have  been  in  compliance  with  tl 
requirements  of  paragraph  (1)  as  of  the  end  of  the  fiscal  ye 
immediately  preceding  the  fiscal  year  in  which  such  dividei 
payment  is  made. 

(ii)  After  payment  of  any  common  stock  dividend,  the  Co 
poration  shall  have  on  hand  cash  or  cash  equivalents 
$400,000,000.  Such  amount  may  include  amounts  borrowed  E 
the  Corporation  only  to  the  extent  that  the  consolidated  fund 
debt  of  the  Corporation  does  not  exceed  175  percent  of  t* 
consolidated  tangible  net  worth  of  the  Corporation. 

(iii)  After  payment  of  any  common  stock  dividend,  the  cum^ 
lative  amount  of  all  common  stock  dividends  paid  between  t 
sale  date  and  the  date  of  payment  of  such  dividend  shall 
exceed  45  percent  of — 

(I)  the  cumulative  net  income  of  the  Corporation  as 
fleeted  in  the  quarterly  financial  statements  of  the  CorpO],[7 
tion,  for  the  period  beginning  after  the  end  of  the  last  fisCc  J 
quarter  of  the  Corporation  ending  before  the  sale  date,  a  j| 
ending  at  the  end  of  the  last  fiscal  quarter  of  the  Corpoip  „jj[^ 
tion  ending  before  the  date  of  the  declaration  of  su[|||j 
dividend,  less  ^  ^^^j 

(II)  the  cumulative  amount  of  any  preferred  stock  di| 
dends  declared  and  paid  between  the  sale  date  and  the  d^ 
of  payment  of  such  common  stock  dividend. 

(C)  For  purposes  of  this  paragraph — 

(i)  the  term  "common  stock  dividend"  means —  ilai 
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(I)  the  declaration  or  payment  by  the  Corporation  of 
any  dividends  in  cash,  property,  or  other  assets  with 
respect  to  any  shares  of  the  common  stock  of  the 
Corporation  (other  than  dividends  payable  solely  in 
shares  of  the  common  stock  of  the  Corporation); 

(II)  the  application  of  any  of  the  property  or  assets  of 
the  Corporation  to  the  purchase,  redemption,  or  other 
acquisition  or  retirement  of  any  shares  of  the  common 

7         stock  of  the  Corporation; 

%  (III)  the  setting  apart  of  any  sum  for  the  purchase, 

||!  redemption,  or  other  acquisition  or  retirement  of  any 
5^         shares  of  the  common  stock  of  the  Corporation;  and 

-  (IV)  the  making  of  any  other  distribution,  by  reduc- 
tion of  capital  or  otherwise,  with  respect  to  any  shares 

^ '         of  the  common  stock  of  the  Corporation, 

except  that  the  merger  of  ConRail  Equity  Corporation  into 
the  Corporation  shall  not  constitute  a  common  stock  divi- 
™   dend;  and 

(ii)  the  term  "preferred  stock  dividend"  means — 

(I)  the  declaration  or  payment  by  the  Corporation  of 
any  dividends  in  cash,  property,  or  other  assets  with 
respect  to  any  shares  of  the  preferred  stock  of  the 
Corporation; 

(II)  the  application  of  any  of  the  property  or  assets  of 
I         the  Corporation  to  the  purchase,  redemption,  or  other 

acquisition  or  retirement  of  any  shares  of  the  preferred 
i        stock  of  the  Corporation; 

6  (III)  the  setting  apart  of  any  sum  for  the  purchase, 

I        redemption,  or  other  acquisition  or  retirement  of  any 

shares  of  the  preferred  stock  of  the  Corporation;  and 
(IV)  the  making  of  any  other  distribution,  by  reduc- 

tion  of  capital  or  otherwise,  with  respect  to  any  shares 
jw,        of  the  preferred  stock  of  the  Corporation. 

1 3)  The  Corporation  shall  continue  its  affirmative  action  pro-  Minorities, 
im  and  its  minority  vendor  program,  substantially  as  such 
)grams  were  being  conducted  by  the  Corporation  £is  of  Feb- 
5  [j  ary  8, 1985,  subject  to  any  provisions  of  applicable  law. 
.'^,j4)  The  Corporation  shall  not  permit  to  occur  any  transaction 
.^series  of  transactions  (other  than  in  the  ordinary  course  of 
'  .siness  of  the  Corporation  and  its  subsidiaries)  whereby  all  or 
!jy^  substantial  part  of  the  railroad  assets  and  business  of  the 
"^M-poration  and  its  subsidiaries  taken  as  a  whole  are  sold, 
.sed,  transferred,  or  otherwise  disposed  of  to  any  corporation 
T  entity  other  than  to  a  wholly  owned  subsidiary  of  the 
i  r-poration. 

-  ^  5)  The  Corporation  shall  offer  any  line  for  which  an  abandon- 
:5rlnt  certificate  is  issued  by  the  Commission  to  a  purchaser  who 
'^•ees  to  provide  interconnecting  rail  service.  Such  offer  shall 

for  the  120-day  period  following  the  date  of  issuance  of  the 
iw^indonment  certificate  and  the  price  for  such  abandoned  line 
5iiriill  be  equal  to  75  percent  of  net  liquidation  value  as  deter- 
led  by  the  Commission,  pursuant  to  regulations  that  had 
?n  issued  under  section  308  of  the  Regional  Rail  Reorganiza- 
1  Act  of  1973  (45  U.S.C.  748). 

13)  The  Corporation  and  its  subsidiaries  shall  maintain,  pre- 
ve,  protect,  and  keep  their  respective  properties  in  good 
ii>air,  working  order,  and  condition,  and  shall  not  permit 
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deferral  of  normal  and  prudent  maintenance  necessary  to  profQ 

vide  and  maintain  rail  service. 
(b)  Compliance  Certificates. — (1)  Within  90  days  after  the  close  d 
of  each  of  its  fiscal  years,  or  at  the  time  its  financial  statementilili 
have  been  audited,  whichever  occurs  later,  the  Corporation  shall « 
deliver  to  the  Secretary  of  Transportation  a  certificate  executed  b; 
an  executive  officer  of  the  Corporation.  Such  certificate  shall  certif  |li 
that,  as  of  such  date,  the  Corporation  is  in  compliance  with  al 
requirements  (other  than  the  requirement  regarding  a  commoi^ 
stock  dividend  or  a  preferred  stock  dividend)  set  forth  in  this  section  P 
Such   certificate   shall   include   audited   consolidated  financial''^ 
statements. 

(2)  Within  5  days  after  the  declaration  of  any  common  stod 
dividend  or  preferred  stock  dividend,  the  Corporation  shall  delive 
to  the  Secretary  of  Transportation  a  certificate  executed  by  ai 
executive  officer  of  the  Corporation.  Such  certificate  shall  certif 
that,  after  giving  effect  to  any  such  dividend,  the  Corporation  sha] 
be  in  compliance  with  any  requirement  regarding  a  common  stoc 
dividend  or  a  preferred  stock  dividend  set  forth  in  this  section.  Sue 
certificate  shall  include — 

(A)  quarterly  financial  statements;  and 

(B)  a  report  of  the  Corporation's  total  capital  expenditure.' 
for  the  period  with  respect  to  which  the  dividend  has  been  declarec 
and  the  fiscal  year  to  date,  and  shall  compare  such  capital  expend 
tures  to  the  budgeted  capital  expenditures  and  to  the  capitf 
expenditures  during  the  comparable  periods  of  the  previous  fiscfj 
year. 

SEC.  4022.  OWNERSHIP  LIMITATIONS. 

(a)  General. — (1)  During  a  period  of  3  years  beginning  on  the  sal 
date,  no  person,  directly  or  indirectly,  may  acquire  or  hold  securitie 
representing  more  than  10  percent  of  the  total  votes  of  all  outstan( 
ing  voting  securities  of  the  Corporation. 

(2)  This  subsection  shall  not  apply — 

(A)  to  the  employee  stock  ownership  plan  (or  successor  plan 
of  the  Corporation, 

(B)  to  the  Secretary  of  Transporta  tion, 

(C)  to  a  railroad  as  described  under  subsection  (b), 

(D)  to  underwriting  syndicates  holding  shares  for  resale,  ( 

(E)  in  the  case  of  shares  beneficially  held  for  others,  1 
commercial  banks,  broker-dealers,  clearing  corporations,  < 
other  nominees. 

(b)  Railroads. — (1)  During  a  period  of  1  year  beginning  on  the  sa 
date,  no  railroad  may  purchase  or  hold,  directly  or  indirectly,  moi 
than  10  percent  of  any  class  of  stock  of  the  Corporation.  During  sue 
period,  no  railroad  may  file  an  application  with  the  Commission  f 
a  merger  or  consolidation  with  the  Corporation  or  the  acquisition 
control  of  the  Corporation  under  section  11344  of  title  49,  Unit( 
States  Code. 

(2)  During  a  period  of  3  years  beginning  on  the  sale  date,  ai 
railroad  which  purchases  or  holds  any  stock  of  the  Corporation  she  [\^^ 
vote  such  stock  in  the  same  proportion  as  all  other  common  stock 
the  Corporation  is  voted.  After  the  expiration  of  1  year  after  the  sa 
date,  the  preceding  sentence  shall  not  apply  to  any  railroad  wit  tat 
respect  to  which  the  Commission  has  approved  an  application  for 
merger  or  consolidation  with  the  Corporation  or  the  acquisition  i  p^] 
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:jontrol  of  the  Corporation  under  section  11344  of  title  49,  United 
ates  Code. 

vi.(3)  As  used  in  this  subsection,  the  term  "railroad"  means  a  class  I 
:j;ilroad  as  determined  by  the  Commission  under  the  definition  in 
j.^ect  on  the  date  of  the  enactment  of  this  Act,  and  includes  any 

tity  controlling,  controlled  by,  or  under  common  control  with  any 

ilroad  (other  than  the  Corporation  or  its  subsidiaries). 

C.  4023.  BOARD  OF  DIRECTORS.  45  USC  1323. 

rJjThe  Board  of  Directors  of  the  Corporation  shall  be  comprised  as 
lows: 

(1)  Except  as  provided  in  paragraph  (3),  with  respect  to  the 
period  ending  June  30,  1987,  the  board  shall  remain  as  it  exists 
on  the  date  of  the  enactment  of  this  Act,  with  any  vacancies 
being  filled  by  directors  nominated  and  elected  by  the  remain- 
der of  the  members  of  the  board. 

(2)  (A)  Except  as  provided  in  paragraph  (3),  with  respect  to  the 
period  beginning  July  1,  1987,  the  board  shall  consist  of — 

uljj  (i)  3  directors  appointed  by  the  Secretary  of  Transpor- 

I  tation; 

(ii)  the  Chief  Executive  Officer  and  the  Chief  Operating 
Officer  of  the  Corporation;  and 

(iii)  8  directors  appointed  from  among  persons  knowledge- 
able in  business  affairs  by  the  special  court  trustees  named 
under  subparagraph  (C),  in  consultation  with  the  Secretary 
of  Transportation  and  the  Chairman  of  the  Board  of  Direc- 
tors of  the  Corporation,  and  recognizing  the  need  for  and 
importance  of — 

(I)  continuity  in  the  direction  of  the  Corporation's 
business  and  affairs; 

(II)  preserving  the  value  of  the  investment  of  the 
United  States  in  the  Corporation; 

(III)  preserving  essential  rail  service  provided  by  the 
Corporation;  and 

(IV)  providing  for  the  sale  of  the  United  States 
shares. 

(B)  The  Secretary  of  Transportation  and  the  special  court 
trustees  may  appoint  directors  under  subparagraph  (A)  from 
among  existing  directors  of  the  Corporation. 

(C)  (i)  If  more  than  50  percent  of  the  interest  of  the  United 
States  in  the  Corporation  has  not  been  sold  before  June  1,  1987, 
the  special  court  established  under  section  209  of  the  Regional 
Rail  Reorganization  Act  of  1973  (45  U.S.C.  719)  shall,  on  that 
date,  name  3  trustees  from  among  persons  knowledgeable  in 
business  affairs  to  make  the  appointments  required  by  subpara- 
graph (A)(iii).  The  Corporation  shall  compensate  the  special 
court  trustees  in  an  amount  to  be  specified  by  the  special  court, 
not  to  exceed  the  amount  paid  by  the  Corporation  to  its  direc- 
tors for  comparable  services. 

(ii)  No  person  shall  be  eligible  to  be  appointed  as  a  special 
court  trustee  under  this  subparagraph  who,  at  any  time  during 
the  30  months  immediately  preceding  such  appointment,  was  an 
officer,  employee,  or  director  of  the  United  States  Railway 
Association,  the  Corporation,  or  the  Department  of  Transpor- 
tation. 

(3XA)  After  the  sale  date,  one  director  shall  be  elected  by  the 
public  shareholders  of  the  Corporation  for  each  increment  of 
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12.5  percent  of  the  interest  of  the  United  States  in  the  Corpor 
tion  that  has  been  sold  through  public  offering. 

(B)  With  respect  to  the  period  ending  June  30,  1987 — 

(i)  the  first  director  elected  under  this  paragraph  shaJJ 
replace  the  member  of  the  board  who  became  a  directc 
most  recently  from  among — 

(I)  directors  appointed  by  the  United  States  Railws 
Association,  or  elected  under  paragraph  (1)  to  replac 
such  a  director,  and 

(II)  directors  appointed  by  the  Secretary  of  Transpo 
tation,  or  elected  under  paragraph  (1)  to  replace  such 
director; 

(ii)  the  second  director  elected  under  this  paragraph  sha 
replace  the  member  of  the  Board  who  became  a  direct< 
most  recently  from  among  directors  described  in  clause  (i)( 
or  (II),  whichever  group  the  first  director  replaced  und< 
this  subparagraph  was  not  a  member  of;  and 

(iii)  subsequent  directors  elected  under  this  paragrap 
shall  replace  members  alternately  from  the  groups  d 
scribed  in  clause  (i)(I)  and  (II). 

(C)  With  respect  to  the  period  beginning  July  1,  1987,  dire 
tors  elected  under  this  paragraph  shall  replace  directors  a 
pointed  by  the  special  court  trustees  under  paragraph  (2)(A)(ii 
in  the  order  designated  by  the  special  court  trustees  in  a  list 
be  issued  at  the  time  of  such  original  appointments. 

(D)  With  respect  to  the  period  beginning  on  the  first  da! 
more  than  50  percent  of  the  interest  of  the  United  States  in  tl 
Corporation  has  been  sold  through  public  offering  and  endiil 
when  100  percent  of  such  interest  has  been  sold — 

(i)  all  remaining  members  of  the  board  referred  to  J 
paragraph  (2)(A)(iii),  and  |' 

(ii)  with  respect  to  the  period  ending  June  30,  1987,  ^ 
rem.aining  members  of  the  board,  except  3  members  a; 
pointed  by  the  Secretary  of  Transportation  and  the  Chi' 
Executive  Officer  and  the  Chief  Operating  Officer  of  tl 
Corporation,  ; 

shall  be  replaced  by  directors  elected  by  the  public  shareholde 
of  the  Corporation. 

(E)  After  100  percent  of  the  interest  of  the  United  States 
the  Corporation  has  been  sold,  any  remaining  directors  a 
pointed  by  the  Secretary  of  Transportation,  the  United  Stat 
Railway  Association,  or  the  special  court  trustees  referred 
under  paragraph  (2)(A)(iii),  shall  be  replaced  by  directors  elect 
by  the  public  shareholders  of  the  Corporation. 

(F)  Nothing  in  this  paragraph  shall  be  construed  to  prohi 
any  director  referred  to  in  this  section  from  being  elected  a^ 
director  by  the  public  shareholders  of  the  Corporation. 

(4)(A)  No  director  appointed  or  elected  under  this  section  sh{  |jj 
be  a  special  court  trustee  or  an  employee  of  the  United  Stat  4.. 
except  as  elected  by  the  public  shareholders  of  the  Corporatict  idj 

(B)  No  director  appointed  or  elected  under  this  section  she  55 
be  an  employee  of  the  Corporation,  except  as  provided  in  pan 
graph  (2)(A)(ii)  or  as  elected  by  the  public  shareholders  of  tt 
Corporation.  i| 

1  niiei 
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He.  4024.  PROVISIONS  FOR  EMPLOYEES. 

(a)  Transitional  Employee  Protection.— Section  701(d)(2)  of  the 
!gional  Rail  Reorganization  Act  of  1973  (45  U.S.C.  797(d)(2))  is 
^lended  to  read  as  follows: 

fi\2)  Notwithstanding  any  other  provision  of  law — 

"(A)  upon  exhaustion  of  appropriated  funds  available  for 
payment  of  benefits  or  expenses  of  administration  of  the  Rail- 
road Retirement  Board  (hereafter  in  this  section  referred  to  as 
the  'Board')  under  this  section,  or  on  the  expiration  of  60  days 
after  the  date  of  enactment  of  the  Conrail  Privatization  Act, 
whichever  first  occurs,  the  United  States  shall  have  no  further 
liability  under  this  section,  but  the  Corporation  shall — 

"(i)  as  agent  for  the  Board,  pay  benefits  under  this  sec- 
tion, without  reimbursement,  in  such  amounts  and  to  such 
eligible  employees  as  the  Board  shall  designate,  subject  to 
the  limitations  prescribed  in  the  benefit  schedules  issued 
under  subsection  (a);  and 

"(ii)  on  a  periodic  basis  determined  by  the  Board,  advance 
(1|        to  the  Board  its  necessary  expenses  of  administration, 
li        including  expenses  reasonably  required  for  close-out  of  the 
program  of  labor  protection  under  this  section  and  for 
technical  transition  to  the  program  of  labor  protection 
required  by  the  Conrail  Privatization  Act,  which  advances 
shall  be  made  without  reimbursement. 
"(B)  The  Corporation  shall  promptly  honor  the  Board's  re- 
quests for  advances  under  this  paragraph  as  due  and  payable 
liquidated  debts,  subject  to  later  adjustment  after  audit  by  the 
Inspector  General  of  the  Board.  The  Board  is  authorized  to 
receive  and  apply  Corporation  funds  advanced  under  this  para- 
graph for  administration  of  this  section  and  to  refund  to  the 
Corporation  any  excess  administrative  funds  advanced  by  the 
Corporation. 

"(C)  The  Corporation  shall  be  deemed  subrogated  to  the  right 
of  the  Board  to  recover  any  benefit  paid  by  the  Corporation  as 
agent  for  the  Board  that  was  improvidently  paid  under  this 
paragraph,  and  the  Board  shall  cooperate  with  the  Corporation 
in  its  effort  to  recover  any  such  payment;  but  the  Corporation 
shall  have  no  claim  against  the  Board  for  such  payment,  and 
the  Board  shall  not  be  made  a  real  party  in  interest  to  any 
lawsuit  or  to  any  proceeding  with  respect  to  recovery  of  such 
payment. 

"(D)  Benefits  provided  by  the  Corporation,  as  agent  for  the 
Board,  shall,  for  purposes  of  this  title,  be  deemed  to  have  been 
made  available  under  section  713  of  this  title.".  45  USC  797Z. 

id)  Dispute  Resolution.— Section  701  of  the  Regional  Rail  Reorga- 
nisation Act  of  1973  (45  U.S.C.  797)  is  further  amended  by  adding  at 
'    end  thereof  a  new  subsection  as  follows: 

|(e)  Dispute  Resolution. — Any  dispute  or  controversy  regarding 
:hpibility  for  benefits  under  this  section  shall  be  determined  under 
a  'h  procedures  as  the  Board  may  by  regulation  prescribe.  Subject 
:i|idministrative  reconsideration  by  the  Board  under  its  own  proce- 
vjes,  findings  of  fact  and  conclusions  of  law  of  the  Board  in 
iermination  of  any  claim  for  such  benefits  shall,  in  the  absence  of 
ilad  or  an  action  exceeding  the  Board's  jurisdiction,  be  binding  and 
elusive  for  all  purposes  and  shall  not  be  subject  to  review  in  any 
nner.  For  purposes  of  administration  of  this  section,  the  adminis- 
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trative  powers  and  penalties  set  forth  in  sections  9  and  12  of  th 
Railroad  Unemployment  Insurance  Act  shall  apply  as  if  incoi 
porated  herein.". 

(c)  Repeal  of  Section  701. — Section  701  of  the  Regional  Ra: 
Reorganization  Act  of  1973  is  repealed  effective  on  the  sale  date 
Notwithstandmg  this  repeal — 

(1)  any  dispute  or  controversy  regarding  benefits  under  sec 
tion  701  shall  be  determined  under  the  terms  of  the  law  in  effec 
prior  to  such  repeal;  and 

(2)  the  Railroad  Retirement  Board  shall  take  such  actions  a 
may  be  necessary  to  complete  administration  and  closeout 
the  section  701  program  and  the  Board  is  authorized  to  recei 
and  apply  Corporation  funds  for  this  purpose. 

(d)  Continuing  Responsibilities. — (1)  On  and  after  the  sale  dat/f" 
the  Corporation  shall  provide  the  protection  for  its  employees  d^ 
scribed  in  "Part  III,  Article  III,  Employee  Protection",  of  th- 
''Definitive  Agreement  of  September  17,  1985,  By  and  Betwee! 
Conrail  and  the  Undersigned  Representatives  of  Conrail's  Agre^ 
ment  Employees"  and  Appendix  3  thereto,  together  with  an|t 
amendments  thereto,  or  under  any  other  terms  and  conditions  £ 
shall  be  agreed  between  the  Corporation  and  the  representatives  ( 
its  employees. 

(2)  The  Corporation  shall  pay,  as  designated  by  the  Railrog 
Retirement  Board,  any  remaining  benefits  under  section  701  of  tl-|t: 
Regional  Rail  Reorganization  Act  of  1973  that  accrued,  but  were  n^fd 
disbursed,  prior  to  the  sale  date.  j 

(3)  The  Railroad  Retirement  Board  shall  transfer  to  the  Corpor; 
tion  such  information  regarding  administration  of  the  labor  prot^Jo 
tion  program  under  such  section  701  as  may  be  reasonably  necessai 
for  the  Corporation  to  discharge  its  responsibilities  under  t' 
subsection,  including  copies  of  the  individual  claim  records 
employees  of  the  Corporation.  ix  i 

(4)  The  United  States  shall  have  no  liability  for  benefits  under  thjf , 
subsection.  || 

(e)  Compensation  for  Wages  Below  Industry  Standard.— TI*^ 
Corporation  shall  pay  $200,000,000  to  present  and  former  employe 
subject  to  collective  bargaining  agreements,  in  accordance  with  tl, 
terms  and  conditions  in  the  Definitive  Agreement  referred  to  ^' 
subsection  (d)(1),  or  as  otherwise  agreed  between  the  parties. 

(f)  ESOP  Transactions. — (1)  As  soon  as  practicable  after  the  dap 
of  the  enactment  of  this  Act,  the  employee  stock  ownership  plan  fio 
the  Corporation  (hereafter  in  this  subsection  referred  to  as  tl 
"ESOP")  shall  be  amended  to  provide  that— 

(A)  the  shares  of  the  ConRail  Equity  Corporation  preferW 
stock  held  by  the  ESOP  shall  be  surrendered  by  the  ESOP 
exchange  for  an  equal  number  of  shares  of  the  common  stock 
the  Corporation,  and  such  common  stock  of  the  Corporati< 
shall  be  allocated  by  the  ESOP  to  the  same  persons  in  the  sar 
amounts  as  the  shares  of  ConRail  Equity  Corporation  preferrfiji 
stock  had  been  allocated;  and  [  (1 

(B)  the  remaining  shares  of  the  ConRail  Equity  Corporatif(  oug 
preferred  stock  held  by  the  Corporation  shall  be  cancelled,  a^  egj 
an  equal  number  of  shares  of  the  common  stock  of  the  Corpoi; 
tion  shall  be  contributed  by  the  Corporation  to  the  ESOP,  whif;  i^tii 
shares  shall  be  allocated  by  the  ESOP  to  persons  who  are 
were  ESOP  participants  in  accordance  with  the  formula  J 
forth  in  section  2  of  Article  II  of  Part  III  of  the  Definiti 
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Agreement  referred  to  in  subsection  (d)(1),  and  in  accordance 
with  a  comparable  formula  for  present  and  former  employees  of 
the  Corporation  not  covered  by  such  section  of  the  Definitive 
^   Agreement,  except  that  no  contribution  by  the  Corporation  to  -    ,  . 

j\  the  ESOP  shall  be  made  which  would  affect  the  tax-qualified 
status  of  the  ESOP,  or  of  any  of  the  employee  benefit  plans 
maintained  by  the  Corporation  or  any  affiliate  of  the  Corpora- 
tion, under  the  Internal  Revenue  Code  of  1954.  Post,  p.  2095. 
;j^!;2XA)(i)  As  soon  as  practicable  after  the  expiration  of  180  days 
.  ijCer  100  percent  of  the  United  States  shares  are  sold,  the  ESOP 
ijyr^l  distribute  all  of  the  stock  in  the  accounts  of  its  participants 

d  beneficiaries,  except  as  provided  in  clause  (ii). 
^t^i-ii)  Fractional  shares  shall  not  be  distributed  under  clause  (i). 
(ijares  equal  to  the  aggregate  amount  of  fractional  shares  shall  be 
:l-iirrendered  by  the  ESOP  and  redeemed  by  the  Corporation  for  cash 
the  average  closing  price  for  the  common  stock  of  the  Corporation 
TB^  a  national  securities  exchange  for  the  10  business  days  imme- 
iniately  preceding  the  date  of  distribution  under  clause  (i),  or,  if  the 
iimmon  stock  of  the  Corporation  is  not  listed  on  a  national  securi- 
s:js  exchange,  at  the  average  closing  price  for  such  stock  for  such  10 
siness  days  as  appearing  in  any  regularly  published  reporting  or 
■^cB  otation  service,  and  the  proceeds  of  such  redemption  shall  be 
tWstributed  by  the  ESOP  to  the  same  participants  and  beneficiaries 
■-'id  in  the  same  amounts  as  the  fractional  shares  had  been 
located. 

-•'•(B)  After  completing  the  distribution  under  subparagraph  (A),  the 
'•^SOP  shall  terminate. 

f-^iS)  The  Corporation  shall  distribute  any  full  shares  of  its  common 
'  bck  which,  because  of  the  exception  under  paragraph  (1)(B),  could 
'  '  »t  be  contributed  to  the  ESOP  to  those  persons  to  whom  the  ESOP 
.;puld  have  allocated  such  shares  pursuant  to  paragraph  (1)(B)  had 
ch  shares  been  contributed  to  the  ESOP.  The  Corporation  shall 
j^^niy  cash  pursuant  to  the  formula  set  forth  in  paragraph  (2)(A)(ii)  in 
,.^»u  of  fractional  shares. 

'j.i(4)  For  purposes  of  Rule  144  promulgated  under  the  Securities  Act 

^  'I  1933,  each  share  of  the  common  stock  of  the  Corporation  distrib-    15  USC  77a. 

ed  under  this  subsection  shall  be  deemed  to  have  been  beneficially 
.jnv^ned  by  the  recipient,  as  of  the  date  of  such  distribution,  for  a 
^^mod  of  3  years. 

^^j:C.  4025.  CERTAIN  ENFORCEMENT  RELIEF.  Claims. 

(a)  Enforcement  Actions. — The  Secretary  of  Transportation, 
p  ith  respect  to  any  provision  of  section  4021  or  4022,  and  any  person 
i,;ho  suffers  direct  and  substantial  economic  injury  as  a  result  of  an 
n}!leged  violation  by  the  Corporation,  with  respect  to  the  provisions 
airi"  section  4021(a)(1)  and  (2),  and  section  4022,  may  bring  an  action  to 
rri^iquire  compliance  with  such  provision. 

(b)  Special  Court. — Any  action  brought  under  this  part  shall  be 
wrought  before  the  special  court  established  under  section  209  of  the 
aijegional  Rail  Reorganization  Act  of  1973  (45  U.S.C.  719).  Such 
0iecia\  court  may  limit  the  enforcement  of  a  restriction  under 
iLijction  4021,  if  the  effect  of  such  restriction  would  be  to  substan- 

ally  impair  the  continued  viability  of  the  Corporation. 

i* 
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Subpart  C — Miscellaneous  Technical  and  Conforming 
Amendments  and  Repeals 

45  use  1341.         SEC.  4031.  ABOLITION  OF  UNITED  STATES  RAILWAY  ASSOCIATION. 

Effective  date.         (a)  ABOLITION  AND  TERMINATION. — (1)  Effective  April  1,  1987,  tl- 
United  States  Railway  Association  is  abolished. 

(2)  On  January  1,  1987,  all  powers,  duties,  rights,  and  obligatioi 
of  such  association  relating  to  the  Corporation  under  the  Region; 
Rail  Reorganization  Act  of  1973  (45  U.S.C.  701  et  seq.)  shall  I 
transferred  to  the  Secretary  of  Transportation. 

(3)  The  sole  function  of  the  United  States  Railway  Associatic 
after  January  1,  1987,  shall  be  the  termination  of  its  affairs  and  tl 
liquidation  of  its  assets. 

(b)  Transfer  of  Securities  and  Responsibilities.— (1)  Any  secui 
ties  of  the  Corporation  held  by  the  United  States  Railway  Assoc! 
tion  shall,  upon  the  date  of  the  enactment  of  this  Act,  be  transfers 
to  the  Secretary  of  Transportation. 

(2)  If,  on  the  date  the  United  States  Railway  Association 
abolished  under  subsection  (a),  such  association  shall  not  ha^ 
completed  the  termination  of  its  affairs  and  the  liquidation  of  i 
assets,  the  duty  of  completing  such  winding  up  of  its  affairs  ar 
liquidation  shall  be  transferred  to  the  Secretary  of  Transportatio 
who  for  such  purposes  shall  succeed  to  all  remaining  powers,  dutie 
rights,  and  obligations  of  such  association. 

Securities.  (c)  FINANCING  AGREEMENT. — (1)  On  January  1,  1987,  the  Amende 

and  Restated  Financing  Agreement,  dated  May  10,  1979,  betwee 
the  United  States  Railway  Association  and  the  Corporation,  t 
gether  with  any  and  all  rights  and  obligations  of  or  on  behalf  of  ar 
person  with  respect  to  such  agreement,  shall  terminate  and  be  of  r 
further  force  or  effect,  except  for  those  provisions  specifying  tern 
and  conditions  for  payments  made  to  the  United  States  with  respe 
to  debentures,  preferred  stock,  and  contingent  interest  notes. 

Effective  date.         (2)  Effective  as  of  the  sale  date,  those  provisions  of  the  Financir 
Agreement  referred  to  in  paragraph  (1)  shall  terminate. 

SEC.  4032.  APPLICABILITY  OF  REGIONAL  RAIL  REORGANIZATION  ACT  C 
1973  TO  CONRAIL  AFTER  SALE. 

Section  301  of  the  Regional  Rail  Reorganization  Act  of  1973  U 
U.S.C.  741)  is  amended  by  adding  at  the  end  thereof  the  followir 
new  subsection: 

"(k)  Governing  Provisions  After  Sale.— The  provisions  of  th 
Act  shall  not  apply  to  the  Corporation  and  to  activities  and  oth( 
actions  and  responsibilities  of  the  Corporation  and  its  directors  ar 
employees  after  the  sale  date,  other  than  with  regard  to — 

Post,  p.  1908.  "(1)  section  102; 

45  use  711.  "(2)  section  201(d); 

45  use  713.  "(3)  section  203,  but  only  with  respect  to  information  relatir 

to  proceedings  before  the  special  court  established  under  sectic 

45  use  719.  209(b); 

"(4)  section  209,  other  than  subsection  (f)  thereof; 

45  use  726.  "(5)  section  216(f)(8),  but  only  as  such  authority  applies 

activities  related  to  the  ESOP  and  related  trust  before  the  sa 
date; 

"(6)  section  216(f)(9),  but  only  as  such  indemnification  appll 
to  activities  relating  to  the  ESOP  and  related  trust  before  tl 
sale  date; 
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"(7)  section  216(f)(10)  with  respect  to  all  securities  of  the 
Corporation  issued  or  transferred  in  connection  with  the  public 
offering  under  the  Conrail  Privatization  Act  and  all  securities  of 
ConRail  Equity  Corporation  and  all  interests  in  the  ESOP; 

"(8)  section  217(c)  and  (e); 

"(9)  subsection  (b)  of  this  section,  but  only  with  respect  to 
matters  covered  by  the  last  sentence  of  such  subsection; 

"(10)  subsection  (i)  of  this  section,  but  only  as  such  authority 
applies  to  service  as  a  director  of  the  Corporation  before  the  sale 
of  the  interest  of  the  United  States  in  the  common  stock  of  the 
Corporation; 

"(11)  section  302,  but  only  to  the  extent  of  (A)  the  creation  and 
maintenance  of  the  power  and  authority  of  the  Corporation  to 
operate  rail  service  and  to  rehabilitate,  improve,  and  modernize 
rail  properties,  and  (B)  the  creation  and  maintenance  of  the 
powers  of  the  Corporation  as  a  railroad  in  any  State  in  which  it 
operates  as  of  the  sale  date; 

"(12)  section  303(b)(1)  and  (2),  but  only  to  the  extent  of 
establishing  the  legal  effect  of  the  conveyance  of  property  or- 
dered and  of  the  deeds  and  other  instruments  executed, 
acknowledged,  delivered,  or  recorded  in  connection  therewith 
and  the  quality  of  title  acquired  in  such  property; 

"(13)  section  303(b)(3)(B)  with  respect  to  the  effect  of  an  assign- 
ment, conveyance,  or  assumption  as  set  forth  in  the  last  sen- 
tence of  such  subparagraph  (B); 

"(14)  section  303(b)(5); 

"(15)  section  303(b)(6),  but  only  with  respect  to  establishing 
and  maintaining  the  rights  of  the  Corporation  with  respect  to, 
limiting  its  obligations  with  respect  to,  and  establishing  the 
status  of,  the  employee  pension  and  welfare  benefit  plans  trans- 
ferred to  the  Corporation  thereunder  and  with  respect  to  the 
exclusivity  of  the  jurisdiction  of  the  special  court  and  the 
limitation  of  jurisdiction  of  other  courts; 

"(16)  section  303(e); 

"(17)  section  304,  but  only  with  respect  to  the  finality  of 
abandonments  completed  before  the  sale  date  pursuant  to  the 
authority  thereof; 

"(18)  section  305,  but  only  as  to  the  effect,  and  continuing 
administration,  of  supplemental  transactions  consummated 
before  the  sale  date; 

"(19)  section  308,  but  only  (A)  as  to  the  finality  of  abandon- 
ments completed  before  the  sale  date  and  (B)  as  to  abandon- 
ments of  lines  where  a  notice  or  notices  of  insufficient  revenues 
with  respect  to  such  lines  have  been  filed  before  November  1, 
1985; 

"(20)  section  601(a)(2),  but  only  with  respect  to  activities 
before  the  sale  date' 

"(21)  section  601(b)(2)  and  (b)(3),  but  only  with  respect  to 
issuance  of  and  transactions  in  any  security  of  the  Corporation 
before  the  sale  date; 

"(22)  section  702(e); 

"(23)  section  703; 

"(24)  section  704; 

"(25)  sections  706(a),  707,  and  708(a),  but  only  insofar  as  they 
establish  part  of  the  prevailing  status  quo  for  the  Corporation's 
employees'  rates  of  pay,  rules,  and  working  conditions,  such 


Securities. 
45  use  726. 


Post,  p.  1908. 
Securities. 


State  and  local 
governments. 
45  use  742. 


45  use  743. 


45  use  744. 
45  use  745. 
45  use  748. 

45  use  791. 
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provisions  to  continue  to  apply  unless  changed  pursuant  1 
section  6  of  the  Railway  Labor  Act  (45  U.S.C.  156);  \  tt 

45  use  797h.  "(26)  section  709; 

45  use  797i.  "(27)  section  710(b)(1);  , 

45  use  797j.  "(28)  section  711;  and  (|i 

45  use  797m.  "(29)  section  714,  but  only  with  regard  to  disputes  or  coi' 

troversies  specified  in  such  section  that  arose  before  the  sal 

date.". 

SEC.  4033.  MISCELLANEOUS  AMENDMENTS  AND  REPEALS. 
45  use  701  note.         (a)  REGIONAL  RaIL  REORGANIZATION  ACT  OF  1973  REPEALS.— Th 

following  provisions  of  the  Regional  Rail  Reorganization  Act  of  197 
(together  with  any  items  relating  to  such  provisions  contained  in  tU 
table  of  contents  of  such  Act)  are  repealed: 

(1)  Title  IV  (45  U.S.C.  761  through  769c).  f 

(2)  Section  713  (45  U.S.C.  7971).  3p 

(b)  Regional  Rail  Reorganization  Act  of  1973  Amendments. 
(1)  Section  102  of  the  Regional  Rail  Reorganization  Act  of  1973  (4 
U.S.C.  702)  is  amended  by  inserting  after  paragraph  (17)  a  ne 
paragraph  as  follows: 

"(17A)  'sale  date*  means  the  date  on  which  the  initial  publf 
offering  of  the  securities  of  the  Corporation  is  closed  under  th' 
Conrail  Privatization  Act;".  J 

(2)  Section  217(c)  of  the  Regional  Rail  Reorganization  Act  of  197, 
(45  U.S.C.  727(c))  is  amended  by  striking  ",  until  the  property"  an 
all  that  follows,  and  inserting  in  lieu  thereof  "applicable  to  an 
taxable  period  commencing  before  January  1, 1987.". 

(3)  Section  217(e)  of  such  Act  (45  U.S.C.  727(e))  is  amended  b 
striking  "and  shall  collect". 

(c)  Amendments  and  Repeals  of  Other  Rail  Laws.— (1)(A)  Se< 
tion  1152  of  the  Northeast  Rail  Service  Act  of  1981  (45  U.S.C  1105)  j 
amended — 

(i)  by  inserting  "or  part  2  of  the  Conrail  Privatization  ActilW 
after  "subtitle"  each  place  it  appears;  and  inrp 

(ii)  in  the  second  sentence  of  subsection  (c),  by  inserting  ",  ai 
the  case  may  be,"  after  the  insertion  made  by  clause  (i)  of  thi^enl 
subparagraph. 

(B)  Section  1168(a)  of  the  Northeast  Rail  Service  Act  of  1981  (4n|nt 
U.S.C.  1116(a))  is  amended  by  inserting  before  the  period  at  the  en 
the  following:  "and  to  the  implementation  of  the  sale  of  the  interes 
of  the  United  States  in  Conrail  under  the  Conrail  Privatizatio^Tli 
Act". 

(C)  (i)  The  following  provisions  of  the  Northeast  Rail  Service  Act  ojc 
1981  are  repealed: 

(I)  Section  1154  (45  U.S.C.  1107). 

(II)  Section  1161  (45  U.S.C.  1110).  , 

(III)  Section  1166  (45  U.S.C.  1114).  ff 

(IV)  Subsection  (c)  of  section  1167  (45  U.S.C.  1115). 
(ii)  The  items  relating  to  such  sections  1154,  1161,  and  1166  in  tWfC 

table  of  contents  of  such  Act  are  repealed.  , 

(2)  Section  501(8)  of  the  Railroad  Revitalization  and  Regulator 
Reform  Act  of  1976  (45  U.S.C.  821(8))  is  amended  by  striking  ou 
"(A)"  and  by  striking  out  all  that  follows  "improved  asse 
utilization;". 

(3)  Section  505  of  the  Railroad  Revitalization  and  Regulator 
Reform  Act  of  1976  (45  U.S.C.  825)  is  amended— 


"It 
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(A)  in  subsection  (a)(1),  by  striking  out  all  after  "railroad" 
through  "1981)";  and 

(B)  in  subsection  (b)(2)(C),  by  striking  out  all  after  "costs"  the 
second  time  it  appears  through  "subsidy". 

(4)  Subsection  (b)(1)  of  section  509  of  the  Railroad  Revitalization 
yjki'd  Regulatory  Reform  Act  of  1976  (45  U.S.C.  829)  is  repealed. 
jai(5)  Section  511(e)  of  the  Railroad  Revitalization  and  Regulatory 

fform  Act  of  1976  (45  U.S.C.  831(e))  is  amended— 

(A)  by  striking  out  "(1)"  in  the  first  paragraph; 

(B)  by  striking  all  that  follows  "time"  in  the  first  paragraph 
and  inserting  in  lieu  thereof  a  period;  and 

(C)  by  striking  out  paragraph  (2). 

tl^(6)  Section  402  of  the  Rail  Safety  and  Service  Improvement  Act  of 
S2  (45  U.S.C.  825a)  is  repealed. 

(7)  Section  10362(b)(7)(A)  of  title  49,  United  States  Code,  is 
lended  by  striking  out  "by  the  Consolidated  Rail  Corporation  or". 

C.  4034.  EXEiMPTION  FROM  LIABILITY. 

.*(a)  In  General. — No  person  referred  to  in  section  216(f)(8)(C)(i), 
),  or  (iii)  of  the  Regional  Rail  Reorganization  Act  of  1973  (45  U.S.C. 
6(f)(8)(C)(i),  (ii),  or  (iii))  shall  be  liable,  for  m.oney  damages  or 
'uherwise,  to  any  party  if,  with  respect  to  the  subject  matter  of  the 
tion,  suit,  or  proceeding,  such  person  was  fulfilling  a  duty,  in 
nnection  with  any  action  taken  under  this  part,  which  such 
^^rson  in  good  faith  reasonably  believed  to  be  required  by  law  or 
^  sted  in  such  person. 

~FOb)  Exception. — This  section  shall  not  apply  to  claims  arising  out 
J,  the  Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934,  or 
re  Constitution  or  laws  of  any  State,  territory,  or  possession  of  the 
, '  nited  States  relating  to  transactions  in  securities,  which  claims  are 
^  connection  with  a  public  offering  under  section  4012  of  this  Act. 

':C.  403.5.  CHARTER  AMENDMENT. 

-1 J  Within  60  days  after  the  date  of  the  enactment  of  this  Act,  the 
!  )rporation  shall  amend  its  Articles  of  Incorporation  to  contain  the 
Allowing  provision,  which  provision  shall  not  be  subject  to  amend- 
ii|ient  or  repeal: 

"It  shall  be  a  fundamental  purpose  of  the  Corporation  to  maintain 
illi  ntinued  rail  service  in  its  service  area.". 

;^^:C.  4036.  STATUS  OF  CONRAIL  AFTER  SALE. 

2{]The  Corporation  shall  be  a  rail  carrier  as  defined  in  section 
>102(19)  of  title  49,  United  States  Code,  notwithstanding  this  part. 

tlflCC.  4037.  EFFECT  ON  CONTRACTS. 

Nothing  in  this  part  shall  affect  any  obligation  of  the  Corporation 
'  carry  out  its  transportation  contracts  and  equipment  leases, 
luipment  trusts,  and  conditional  sales  agreements,  in  accordance 
ith  their  terms. 

rjJji:C.  4038.  RESOLUTION  OF  CERTAIN  ISSUES. 

(a)  Employee  Issues.— Section  4024  completely  and  finally — 

(1)  extinguishes  all  employee  rights,  and  any  obligation  of  the 
United  States,  under  section  401(e)  of  the  Regional  Rail  Reorga- 
nization Act  of  1973  (45  U.S.C.  761(e))  as  in  effect  immediately 
before  the  date  of  the  enactment  of  this  Act; 

(2)  resolves  any  and  all  claims  against  the  Corporation  or  any 
other  person  arising  under  the  Definitive  Agreement  referred  to 


45  use  1342. 


Claims. 
Securities. 
State  and  local 
governments. 
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in  section  4024(d)(1)  or  any  other  agreement  containing  simile 
terms  and  conditions; 

(3)  resolves  all  claims  to  pay  entitlements  arising  out  of  th^l^ 
pay  increase  deferrals  by  present  and  former  employees  of  th  ^^' 
Corporation  under  the  Agreement  of  May  5,  1981,  betwee'^JJ 
Conrail  and  Certain  Labor  Organizations  for  Labor  Contribi 
tions  to  Self-Sufficiency  for  Conrail; 

(4)  resolves  all  issues  raised  by  notices  served  by  representj'P 
tives  of  such  employees  under  section  6  of  the  Railway  Lab<^"^f 
Act  proposing  repayment  of  or  compensation  for  such  deferralj™ 
and 


(5)  resolves  all  claims  against  the  Railway  Labor  ExecutiveijEC, 


Association  or  the  Corporation  by  any  adviser,  consultant, 
other  person  who  has  provided  services  to  such  association  i 
connection  with  any  matter  referred  to  in  this  part.  | 

(b)  Corporation  Actions. — The  Corporation  shall  not  be  consi< 
ered  to  be  in  breach,  default,  or  violation  of  any  agreement  to  whic 
it  is  a  party,  notwithstanding  any  provision  of  such  agreemen 
because  of  any  provision  of  this  part  or  any  action  the  Corporation 
required  to  take  under  this  part. 

(c)  Right  To  Sue  Withdraw^n. — The  United  States  hereby  witl 
draws  any  stated  or  implied  consent  for  the  United  States,  or  an 
agent  or  officer  of  the  United  States,  to  be  sued  by  any  person  fc'^^ 
any  legal,  equitable,  or  other  relief  with  respect  to  any  claim  arisin 
out  of,  or  resulting  from,  acts  or  omissions  under  this  part,  exceiL 
actions  brought  to  require  the  Secretary  of  Transportation  to  pe  ju 
form  duties  or  acts  required  under  subpart  A. 


ffte: 


PART  3--PR0M0TI0N  OF  RAIL  COMPETITION 

SEC.  4051.  AGRICULTURE  CONTRACT  DISCLOSURE.  j 

Section  10713(b)  of  title  49,  United  States  Code,  is  amended  b 
inserting  "(1)"  after  "(b)";  and  by  adding  at  the  end  a  new  paragrap 
as  follows:  i 

"(2)(A)  The  essential  terms  of  any  contract  for  the  transportatio- 
of  agricultural  commodities  to  be  made  available  to  the  genera 
public  in  tariff  format  under  this  subsection  shall  include,  but  sha 
not  be  limited  to  (i)  the  identity  of  the  shipper  party  to  the  contrac 

(ii)  the  specific  origins,  transit  points  and  other  shipper  facilitit 
subject  to  the  contract,  and  destinations  served  under  such  contrac 

(iii)  the  duration  of  the  contract,  including  provisions  for  optionj 
extension;  (iv)  the  actual  volume  requirements,  if  any;  (v)  whethe 
any  transportation  service  has  begun  under  a  contract  before  th 
date  such  contract  is  filed  with  or  approved  by  the  Commission,  an 
(vi)  the  date  on  which  the  contract  became  applicable  to  th 
transportation  services  provided  under  the  contract.  The  Commi 
sion  shall  interpret  this  subsection  to  provide  for  liberal  discovery  i 
shippers  seeking  remedies  under  subsection  (d)(2)(B)  of  this  sectioi 

"(B)  Any  amendment,  supplement,  or  change  to  any  term  c 
provision  of  any  contract  described  in  subparagraph  (A),  includin 
extensions  of  such  contract,  changes  of  origin,  transit  points,  a 
fected  shipper  facilities,  destination  points,  or  negotiated  econom 
terms,  shall  be  deemed  to  be  a  separate  and  new  contract  for  th 
purposes  of  this  subsection.  Such  amendments,  supplements,  c 
changes  shall  be  filed  separately  with  the  Commission  as  provide 
in  paragraph  (1). 


EC, 
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li^i  "(C)  Within  60  days  after  the  date  of  the  enactment  of  the  Conrail 
'rivatization  Act,  the  Commission  shall  issue  regulations  which 
::x:9quire  that  essential  terms  of  contracts  described  in  subparagraph 
shall  be  made  available  to  the  general  public  in  tariff  format  as 
eesrovided  in  this  paragraph. 

'*(^^  The  railroad  contract  rate  advisory  service  established  pursu- 
Int  to  subsection  (m)  of  this  section  shall  assess  the  impact  on 
:tjpmpetition  among  agricultural  shippers  of  variations  between  con- 
[yi^act  rates  for  various  shipments  and  the  published  single  car  rates, 
u  nd  shall  submit  a  report  to  the  Congress  not  later  than  120  days 
fter  the  date  of  the  enactment  of  the  Conrail  Privatization  Act.". 

^i^EC.  4052.  BOXCAR  PROVISION. 

J I  The  authority  of  the  Commission  to  promulgate  that  portion  of 
fne  rule  adopted  by  the  Commission  in  Ex  Parte  No.  346  (Sub.  No. 
.-9)  served  September  12,  1986,  consisting  of  small  railroad  protec- 
^ij-ons,  is  hereby  confirmed. 

m 

0 


Subtitle  B — Economic  Development 
Administration 


Regulations. 


Reports. 


p:C.  4101.  SALE  OF  NOTES. 

'■^  Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
-ilommerce  shall,  under  such  terms  as  the  Secretary  may  provide, 
^^i^ell  defaulted  notes  held  by  the  Economic  Development  Admin istra- 

ion  in  such  amounts  as  to  realize  net  proceeds  of  not  less  than 

50,000,000  from  such  skies  during  fiscal  year  1987. 

TITLE  V— MARITIME  PROGRAMS 


m 


Subtitle  A — Maritime  Loan  Guarantees 


3CB 


EC.  5001.  LOAN  GUARANTEES. 

(a)  Section  362(b)  of  title  11,  United  States  Code,  is  amended— 

(1)  by  striking  the  period  in  paragraph  (11)  and  inserting  in 
lieu  thereof  a  semicolon;  and 

(2)  by  adding  at  the  end  thereof  the  following: 

"(12)  under  subsection  (a)  of  this  section,  after  the  date  which 
is  90  days  after  the  filing  of  such  petition,  of  the  commencement 
or  continuation,  and  conclusion  to  the  entry  of  final  judgment, 
of  an  action  which  involves  a  debtor  subject  to  reorganization 
pursuant  to  chapter  11  of  this  title  and  which  was  brought  by 
the  Secretary  of  Transportation  under  the  Ship  Mortgage  Act, 
1920  (46  App.  U.S.C.  911  et  seq.)  (including  distribution  of  any 
proceeds  of  sale)  to  foreclose  a  preferred  ship  or  fleet  mortgage, 
or  a  security  interest  in  or  relating  to  a  vessel  or  vessel  under 
construction,  held  by  the  Secretary  of  Transportation  under 
section  207  or  title  XI  of  the  Merchant  Marine  Act,  1936  (46 
App.  U.S.C.  1117  and  1271  et  seq.,  respectively),  or  under 
applicable  State  law;  or 

"(13)  under  subsection  (a)  of  this  section,  after  the  date  which 
is  90  days  after  the  filing  of  such  petition,  of  the  commencement 
or  continuation,  and  conclusion  to  the  entry  of  final  judgment, 
of  an  action  which  involves  a  debtor  subject  to  reorganization 


State  and  local 
governments. 
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note. 


pursuant  to  chapter  11  of  this  title  and  which  was  brought  byte 
the  Secretary  of  Commerce  under  the  Ship  Mortgage  Act,  192C|( 
(46  App.  U.S.C.  911  et  seq.)  (including  distribution  of  any  pro- 
ceeds of  sale)  to  foreclose  a  preferred  ship  or  fleet  mortgage  in  a 
vessel  or  a  mortgage,  deed  of  trust,  or  other  security  interest  in 
a  fishing  facility  held  by  the  Secretary  of  Commerce  undei 
section  207  or  title  XI  of  the  Merchant  Marine  Act,  1936  (46 
App.  U.S.C  1117  and  1271  et  seq.,  respectively). 
The  provisions  of  paragraphs  (12)  and  (13)  of  this  subsection  shal] 
apply  with  respect  to  any  such  petition  filed  on  or  before  Decemlul 
ber  31,  1989.". 

Before  July  1,  1989,  the  Secretary  of  Transportation  and  the  Sec 
retary  of  Commerce  each  shall  submit  a  report  to  the  Committees  or 
Merchant  Marine  and  Fisheries,  and  the  Judiciary  of  the  House  o\ 
Representatives  and  the  Committees  on  Commerce,  Science,  anc 
Transportation,  and  the  Judiciary  of  the  Senate  on  the  effects  of  this 
subsection  together  with  any  recommendations  for  legislation. 

(b)  The  amendments  made  by  subsection  (a)  of  this  section  shal 
apply  only  to  petitions  filed  under  section  362  of  title  11,  Unitec 
States  Code,  which  are  made  after  August  1,  1986. 

(c)  Subsection  L  of  section  30  of  the  Merchant  Marine  Act  of  192( 
(46  App.  U.S.C.  952)  is  amended  by  adding  at  the  end  the  following 
"When  the  Secretary  of  Commerce  or  Transportation  is  a  mortgagee 
under  this  Act,  the  Secretary  may  foreclose  on  liens  arising  fron 
rights  attendant  to  the  creation  of  mortgages  under  title  XI  of  ihi 
Merchant  Marine  Act,  1936,  subject  to  section  362(b)  of  title  11 
United  States  Code.".  I  K 

SEC.  5002.  AMOUNT  OF  GUARANTEE  FOR  OBLIGATIONS.  ^' 

Section  1103(a)  of  the  Merchant  Marine  Act,  1936  (46  App.  U.S.C| 
1273(a))  is  amended  by  adding  at  the  end  thereof  the  following:  "A 
guarantee,  or  commitment  to  guarantee,  made  by  the  Secretary 
under  this  title  shall  cover  100  percent  of  the  amount  of  the 
principal  and  interest  of  the  obligation.". 

SEC.  5003.  AMOUNT  OF  GUARANTEE  FOR  OBLIGATIONS  RELATING  T( 
FISHING  VESSELS  OR  FISHERY  FACILITIES. 

Section  1104(b)(2)  of  the  Merchant  Marine  Act,  1936  (46  App 
U.S.C.  1274(b)(2))  is  amended  by  striking  ''Provided,  further,  That  i^  J 
the  case  of  any  vessel  to  be  used  in  the  fishing  trade  or  industry^ 
such  obligations  may  be  in  an  aggregate  principal  amount  whicK 
does  not  exceed  87  y2  per  centum  of  the  actual  cost  or  depreciatec^ 
actual  cost  of  the  vessel:"  and  inserting  in  lieu  thereof  ''Provide^ 
further.  That  in  the  case  of  a  fishing  vessel  or  fishery  facility,  th^ 
obligation  shall  be  in  an  aggregate  principal  amount  equal  to  8('  . 
percent  of  the  actual  cost  or  depreciated  actual  cost  of  the  fishindi 
vessel  or  fishery  facility,  except  that  no  debt  mav  be  placed  unde: 
this  proviso  through  the  Federal  Financing  Bank:  .  ^ 

SEC.  5004.  FOREIGN  FISH  PROCESSING  IN  NORTON  SOUND. 


ill 


For  purposes  of  processing  pink  salmon  within  the  internal  water^  161 
of  the  State  of  Alaska,  the  geographic  area  bounded  on  the  north  b] 
a  parallel  of  latitude  of  64  degrees,  23  minutes,  on  the  south  by  J 
parallel  of  latitude  of  63  degrees,  51  minutes,  on  the  east  by  thJ'Iii 
baseline  from  which  the  territorial  sea  is  measured,  and  on  the  wes 
by  the  outer  limit  of  the  territorial  sea,  shall  be  considered  to  U 
internal  waters  of  the  State  of  Alaska  for  the  purposes  of  sectioi* 
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5^5(0X4X3)  of  the  Fishery  Conservation  and  Management  Act  (16 
'2I)03.C.  1856(cX4XB))  until  September  30,  1993. 

in! 


Subtitle  B — Load  Line  and  Tonnage 


^-  Measurement  User  Fees 

m 

gjjjjb.  5101.  AMENDMENTS  TO  TITLE  46. 

!iii£5ubtitle  II  of  title  46,  United  States  Code,  is  amended  as  follows: 
(1)  The  table  of  chapters  at  the  beginning  of  the  subtitle  is 
ec-:  amended  by — 

ocfl  (A)  striking  ''[Part  C — Reserved  for  Load  Lines  of  Ves- 

4        SELs]"  and  inserting — 

m  "Part  C— Load  Lines  of  Vessels 

li 

alll 

Load  lines   5101"; 

and 

(B)  striking  "[Part  J — Reserved  for  Measurement  of 
]gt»        Vessels]"  and  inserting— 

™  "Part  J — Measurement  of  Vessels 

General   14101 

'3.  Convention  measurement   14301 

5.  Regulatory  measurement   14501 

"  Penalties   14701" 


(2)  Immediately  after  part  B,  strike  "[Part  C— Reserved  for 


^  Load  Lines  of  Vessels]"  and  insert  the  following  new  part  C: 
"PART  C— LOAD  LINES  OF  VESSELS 
"CHAPTER  51— LOAD  LINES 


jjj^iOl.  Definitions. 

02.  Application. 
^v03.  Load  line  requirements. 
.'n"04.  Assignment  of  load  lines. 
\^.05.  Load  line  surveys. 
..j^l06.  Load  line  certificate. 

^\01.  Delegation  of  authority. 
•^'^  08.  Special  exemptions 
!  '09.  Reciprocity  for  foreign  vessels, 
jg)  10.  Submersible  vessels, 
jg^,  11.  Providing  loading  information. 
12.  Loading  restrictions. 
1 13.  Detention  of  vessels. 

14.  Use  of  Customs  Service  officers  and  employees  for  enforcement. 

15.  Regulations. 

16.  Penalties. 


5101.  Definitions  16  USC  5101. 

In  this  chapter — 


"(1)  'domestic  voyage'  means  movement  of  a  vessel  between 
bac  places  in,  or  subject  to  the  jurisdiction  of,  the  United  States, 
^0   except  movement  between — 
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"(A)  a  place  in  a  territory  or  possession  of  the  Unit 
States  or  the  Trust  Territory  of  the  Pacific  Islands;  a 

"(B)  a  place  outside  that  territory,  possession,  or  Tri 
Territory. 

"(2)  'economic  benefit  of  the  overloading'  means  the  amou 
obtained  by  multiplying  the  weight  of  the  overload  (in  tons) 
the  lesser  of— 

"(A)  the  average  freight  rate  value  of  a  ton  of  the  vesse 
cargo  for  the  voyage;  or 

"(B)  $50.  , 
"(3)  'existing  vessel'  means — 

"(A)  a  vessel  on  a  domestic  voyage,  the  keel  of  which  w 
laid,  or  that  was  at  a  similar  stage  of  construction,  befc 
January  1,  1986;  and 

"(B)  a  vessel  on  a  foreign  voyage,  the  keel  of  which  \^ 
laid,  or  that  was  at  a  similar  stage  of  construction,  befc 
July  21, 1968. 

"(4)  'freeboard'  means  the  distance  from  the  mark  of  the  lo 
line  assigned  under  this  chapter  to  the  freeboard  deck.  ^ 

"(5)  'freeboard  deck'  means  the  deck  or  other  structure  t; 
Secretary  prescribes  by  regulation.  ^ 

"(6)  'minimum  safe  freeboard'  means  the  freeboard  that  t 
Secretary  decides  cannot  be  reduced  safely  without  limiting  t 
operation  of  the  vessel. 

"(7)  'weight  of  the  overload'  means  the  amount  obtained 
multiplying  the  number  of  inches  that  the  vessel  is  submerg 
below  the  applicable  assigned  freeboard  by  the  tons-an-in 
immersion  factor  for  the  vessel  at  the  assigned  minimum  S£ 
freeboard. 


46  use  5102.        "§  5102.  Application 

"(a)  Except  as  provided  in  subsection  (h)  of  this  section,  t| 
chapter  applies  to  the  following: 

"(1)  a  vessel  of  the  United  States.  P 
"(2)  a  vessel  on  the  navigable  waters  of  the  United  Stat»'-'S 
"(3)  a  vessel- 
State  and  local  "(A)  owned  by  a  citizen  of  the  United  States  or  a  corpoik 
governments.                   ^jon  established  by  or  under  the  laws  of  the  United  Stal 

or  a  State;  and  ' 
"(B)  not  registered  in  a  foreign  country.  ! 
"(4)  a  public  vessel  of  the  United  States. 
"(5)  a  vessel  otherwise  subject  to  the  jurisdiction  of  the  Unit 
States. 

"(b)  This  chapter  does  not  apply  to  the  following: 

"(Da  vessel  of  war.  ' 
"(2)  a  recreational  vessel  when  operated  only  for  pleasu] 
"(3)  a  fishing  vessel. 

"(4)  a  fish  processing  vessel  of  not  more  than  5,000  gross  to 
that—  , 
"(A)(i)  was  constructed  as  a  fish  processing  vessel  befc, 
August  16,  1974;  or  \ 

"(ii)  was  converted  for  use  as  a  fish  processing  ves{£ 
before  January  1,  1983;  and 
"(B)  is  not  on  a  foreign  voyage. 
"(5)  a  fish  tender  vessel  of  not  more  than  500  gross  tons  that]  Jjj 


(b) 
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w  "(AXi)  was  constructed,  under  construction,  or  under  con- 

tract to  be  constructed  as  a  fish  tender  vessel  before  Janu- 
ary 1,  1980;  or 

"(ii)  was  converted  for  use  as  a  fish  tender  vessel  before 
January  1,  1983;  and 

"(B)  is  not  on  a  foreign  voyage. 
"(6)  a  vessel  of  the  United  States  on  a  domestic  voyage  that 
does  not  cross  the  Boundary  Line,  except  a  voyage  on  the  Great 
Lakes. 

"(7)  a  vessel  of  less  than  24  meters  (79  feet)  overall  in  length. 
"(8)  a  public  vessel  of  the  United  States  on  a  domestic  voyage. 
"(9)  a  vessel  excluded  from  the  application  of  this  chapter  by 
an  international  agreement  to  which  the  United  States  Govern- 
ment is  a  party. 

"(10)  an  existing  vessel  of  not  more  than  150  gross  tons  that  is 
on  a  domestic  voyage. 

"(11)  a  small  passenger  vessel  on  a  domestic  voyage. 
"(12)  a  vessel  of  the  working  fleet  of  the  Panama  Canal 
Commission  not  on  a  foreign  voyage. 

(c)  On  application  by  the  owner  and  after  a  survey  under  section 
15  of  this  title,  the  Secretary  may  assign  load  lines  for  a  vessel 
;luded  from  the  application  of  this  chapter  under  subsection  (b)  of 
s  section.  A  vessel  assigned  load  lines  under  this  subsection  is 

;f  >ject  to  this  chapter  until  the  surrender  of  its  load  line  certificate 
i  the  removal  of  its  load  line  marks. 

(d)  This  chapter  does  not  affect  an  international  agreement  to 
ifiich  the  Government  is  a  party  that  is  not  in  conflict  with  the 
iic^mational  Convention  on  Load  Lines  currently  in  force  for  the 

ited  States. 

5103.  Load  line  requirements 

'(a)  A  vessel  may  be  operated  only  if  the  vessel  has  been  assigned 
t  [d  lines. 

(b)  The  owner,  charterer,  managing  operator,  agent,  master,  and 
ividual  in  charge  of  a  vessel  shall  mark  and  maintain  the  load 
jtjjes  permanently  and  conspicuously  in  the  way  prescribed  by  the 
rretary. 

*I'5104.  Assignment  of  load  lines 

(a)  The  Secretary  shall  assign  load  lines  for  a  vessel  so  that  they 
icate  the  minimum  safe  freeboard  to  which  the  vessel  may  be 
ded.  However,  if  the  owner  requests,  the  Secretary  may  assign 
^d  lines  that  result  in  greater  freeboard  than  the  minimum  safe 
neboard. 

'(b)  In  assigning  load  lines  for  a  vessel,  the  Secretary  shall 
isider — 

"(1)  the  service,  type,  and  character  of  the  vessel; 
"(2)  the  geographic  area  in  which  the  vessel  will  operate;  and 
"(3)  applicable  international  agreements  to  which  the  United 
States  Government  is  a  party. 
'(c)  An  existing  vessel  may  retain  its  load  lines  assigned  before 
luary  1,  1986,  unless  the  Secretary  decides  that  a  substantial 
mge  in  the  vessel  after  those  load  lines  were  assigned  requires 
^it  new  load  lines  be  assigned  under  this  chapter. 
*(d)  The  minimum  freeboard  of  an  existing  vessel  may  be  reduced 
y  if  the  vessel  complies  with  every  applicable  provision  of  this 
if'ipter. 
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"(e)  The  Secretary  may  designate  by  regulation  specific  g€ 
graphic  areas  that  have  less  severe  weather  or  sea  conditions  ai 
from  which  there  is  adequate  time  to  return  to  available  sa 
harbors.  The  Secretary  may  reduce  the  minimum  freeboard  of| 
vessel  operating  in  these  areas. 

46  use  5105.        "§  5105.  Load  line  surveys 

"(a)  The  Secretary  may  provide  for  annual,  renev/al,  and  oth 
load  line  surveys. 

"(b)  In  conducting  a  load  line  survey,  the  Secretary  shall  consid 
whether — 

"(1)  the  hull  and  fittings  of  the  vessel— 

"(A)  are  adequate  to  protect  the  vessel  from  the  sea;  ai 
"(B)  meet  other  requirements  the  Secretary  may  pi 
scribe  by  regulation; 
"(2)  the  strength  of  the  hull  is  adequate  for  all  loadii^P^ 
conditions;  ^^^^ 

"(3)  the  stability  of  the  vessel  is  adequate  for  all  loadi{ 
conditions; 

"(4)  the  topsides  of  the  vessel  are  arranged  and  constructed 
allow  rapid  overboard  drainage  of  deck  water  in  heavy  weath(p 
and 

"(5)  the  topsides  of  the  vessel  are  adequate  in  design,  arran^ 
ment,  and  equipment  to  protect  crewmembers  performing  oi 
side  tasks  necessary  for  safe  operation  of  the  vessel. 


wli 


,(prc 


46  use  5106.        "§  5106.  Load  line  certificate 

"(a)  On  finding  that  a  load  line  survey  of  a  vessel  under  tl 
chapter  is  satisfactory  and  that  the  vessel's  load  lines  are  mark 
correctly,  the  Secretary  shall  issue  the  vessel  a  load  line  certifies, 
and  deliver  it  to  the  owner,  master,  or  individual  in  charge  of  t| 
vessel. 

"(b)  The  certificate  shall  be  maintained  as  required  by  t^jl] 


Secretary. 


46  use  5107.        "§  5107.  Delegation  of  authority  ^Jtf 

"(a)  The  Secretary  shall  delegate  to  the  American  Bureau  ^^^t^ 
Shipping  or  other  similarly  qualified  organizations  the  authority 
assign  load  lines,  survey  vessels,  determine  that  load  lines 
marked  correctly,  and  issue  load  line  certificates  under  this  chapt< 
"(b)  Under  regulations  prescribed  by  the  Secretary,  a  decision 
an  organization  delegated  authority  under  subsection  (a)  of  tl) 
section  related  to  the  assignment  of  a  load  line  may  be  appealed, 
the  Secretary.  , 
"(c)  For  a  vessel  intended  to  be  engaged  on  a  foreign  voyage,  t 
Secretary  may  delegate  to  another  country  that  is  a  party  to  tS 
International  Convention  on  Load  Lines,  1966,  the  authority 
assign  load  lines,  survey  vessels,  determine  that  the  load  lines  aj|[j 
marked  correctly,  and  issue  an  International  Load  Line  Certifies 
(1966). 

"(d)  The  Secretary  may  terminate  a  delegation  made  under  tl 
section  after  giving  written  notice  to  the  organization. 

46  use  5108.        "§  5108.  Special  exemptions  fill 

*  (a)  The  Secretary  may  exempt  a  vessel  from  any  part  of  tli  (J 
chapter  when —  nL 


1^ 


isel, 
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"(1)  the  vessel  is  entitled  to  an  exemption  under  an  inter-  International 
national  agreement  to  which  the  United  States  Government  is  a  agreements, 
party;  or 

"(2)  under  regulations  (including  regulations  on  special  oper- 
ations conditions)  prescribed  by  the  Secretary,  the  Secretary 
finds  that  good  cause  exists  for  granting  an  exemption. 
'(b)  When  the  Secretary  grants  an  exemption  under  this  section, 
?  Secretary  may  issue  a  certificate  of  exemption  stating  the  extent 
the  exemption. 

is^'ic)  A  certificate  of  exemption  issued  under  subsection  (b)  of  this 
:tion  shall  be  maintained  as  required  by  the  Secretary. 

5109.  Reciprocity  for  foreign  vessels 

J '(a)  When  the  Secretary  finds  that  the  laws  and  regulations  of  a 
eign  country  related  to  load  lines  are  similar  to  those  of  this 

^apter  and  the  regulations  prescribed  under  this  chapter,  or  when 
oreign  country  is  a  party  to  an  international  load  line  agreement 

4j  which  the  United  States  Government  is  a  party,  the  Secretary 
all  accept  the  load  line  marks  and  certificate  of  a  vessel  of  that 
eign  country  as  complying  with  this  chapter  and  the  regulations 
ascribed  under  this  chapter.  The  Secretary  may  control  the  vessel 
provided  for  in  the  applicable  international  agreement. 

^j'(b)  Subsection  (a)  of  this  section  does  not  apply  to  a  vessel  of  a 
J  eign  country  that  does  not  recognize  load  lines  assigned  under 
s  chapter. 

5110.  Submersible  vessels  46  USC  5110. 

^  J 'Notwithstanding  sections  5103-5105  of  this  title,  the  Secretary 
ly  prescribe  regulations  for  submersible  vessels  to  provide  a  mini- 
im  level  of  safety.  In  developing  the  regulations,  the  Secretary 

Jail  consider  factors  relevant  to  submersible  vessels,  including  the 
ucture,  stability,  and  watertight  integrity  of  those  vessels. 

:  51 1 1.  Providing  loading  information  46  USC  5111. 

The  Secretary  may  prescribe  regulations  requiring  the  owner, 
arterer,  managing  operator,  and  agent  of  a  vessel  to  provide 
.ding  information  (including  information  on  loading  distribution, 
-j  .bility,  and  margin  of  strength)  to  the  master  or  individual  in 
7rarge  of  the  vessel  in  a  language  the  master  or  individual  under- 

T.nds. 

ptal 

j  5112.  Loading  restrictions  46  USC  5112. 

^l'(a)  A  vessel  may  not  be  loaded  in  a  way  that  submerges  the 
^  'jigned  load  line  or  the  place  at  which  the  load  line  is  required  to 

marked  on  the  vessel, 
^^'(b)  If  the  loading  or  stability  conditions  of  a  vessel  change,  the  Records, 
'^^ster  or  individual  in  charge  of  the  vessel,  before  moving  the 
5sel,  shall  record  in  the  official  logbook  or  other  permanent  record 
'  f  the  vessel — 

"(1)  the  position  of  the  assigned  load  line  relative  to  the  water 

^  I      "(2)  the  draft  of  the  vessel  fore  and  aft. 
'(c)  A  vessel  may  be  operated  only  if  the  loading  distribution, 
ibility,  and  margin  of  strength  are  adequate  for  the  voyage  or 
)vement  intended. 
''(d)  Subsections  (a)  and  (b)  of  this  section  do  not  apply  to  a 
Dmersible  vessel. 
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46  use  5113.        "§  5113.  Detention  of  vessels 

"(a)  When  the  Secretary  believes  that  a  vessel  is  about  to  leave 
place  in  the  United  States  in  violation  of  this  chapter  or  a  regulati(j 
prescribed  under  this  chapter,  the  Secretary  may  detain  the  vess 
by  giving  notice  to  the  owner,  charterer,  managing  operator,  agei 
master,  or  individual  in  charge  of  the  vessel. 

**(b)  A  detained  vessel  may  be  cleared  under  section  4197  of  t 
Revised  Statutes  (46  App.  U.S.C.  91)  only  after  the  violation  h 
been  corrected.  If  the  vessel  was  cleared  before  being  detained,  t 
clearance  shall  be  withdrawn. 

"(c)  Under  regulations  prescribed  by  the  Secretary,  the  own< 
charterer,  managing  operator,  agent,  master,  or  individual  in  char 
of  a  detained  vessel  may  petition  the  Secretary  to  review  t 
detention  order. 

"(d)  After  reviewing  a  petition,  the  Secretary  may  affirm,  wil 
draw,  or  change  the  detention  order.  Before  acting  on  the  petitic 
the  Secretary  may  require  any  independent  survey  that  may 
necessary  to  determine  the  condition  of  the  vessel. 

"(e)  The  owner  of  a  vessel  is  liable  for  the  cost  incident  to 
petition  for  review  and  any  required  survey  if  the  vessel  is  found 
be  in  violation  of  this  chapter  or  a  regulation  prescribed  under  tl 
chapter.  j 

46  use  5114.       "§  5114.  Use  of  Customs  Service  officers  employees  for  enforceitic 

"(a)  With  the  approval  of  the  Secretary  of  the  Treasury,  t 
Secretary  may  use  an  officer  or  employee  of  the  United  Stal 
Customs  Service  to  enforce  this  chapter  and  the  regulations  pi 
scribed  under  this  chapter. 

"(b)  The  Secretary  shall  consult  with  the  Secretary  of  the  Trej 
ury  before  prescribing  a  regulation  that  affects  the  enforceme 
responsibilities  of  an  officer  or  employee  of  the  Customs  Servi 

46  use  5115.        "§  5115.  Regulations 

"(a)  The  Secretary  may  prescribe  regulations  to  carry  out  tl 
part. 

46  use  5116        "§5116.  Penalties 

"(a)  Except  as  otherwise  provided  in  this  section,  the  owni 
charterer,  managing  operator,  agent,  master,  and  individual 
charge  of  a  vessel  violating  this  chapter  or  a  regulation  prescrib 
under  this  chapter  are  each  liable  to  the  United  States  Governme 
for  a  civil  penalty  of  not  more  than  $5,000.  Each  day  of  a  continui 
violation  is  a  separate  violation.  The  vessel  also  is  liable  in  rem  j 
the  penalty. 

"(b)  The  owner,  charterer,  managing  operator,  agent,  master,  a 
individual  in  charge  of  a  vessel  allowing,  causing,  attempting 
cause,  or  failing  to  take  reasonable  care  to  prevent  a  violation 
section  5112(a)  of  this  title  are  each  liable  to  the  Government  foi 
civil  penalty  of  not  more  than  $10,000  plus  an  additional  amoii 
equal  to  twice  the  economic  benefit  of  the  overloading.  The  ves; 
also  is  liable  in  rem  for  the  penalty. 

"(c)  The  master  or  individual  in  charge  of  a  vessel  violati' 
section  51120t))  of  this  title  is  liable  to  the  Government  for  a  ci 
penalty  of  not  more  than  $5,000.  The  vessel  also  is  liable  in  rem  ikk 
the  penalty. 
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i  "(d)  A  person  causing  or  allowing  the  departure  of  a  vessel  from  a 
ace  within  the  jurisdiction  of  the  United  States  in  violation  of  a 
?tention  order  issued  under  section  5113  of  this  title  shall  be  fined 
Dt  more  than  $10,000,  imprisoned  for  not  more  than  one  year,  or 
)th. 

^'  "(e)  A  person  causing  or  allowing  the  alteration,  concealment,  or 
jmoval  of  a  mark  placed  on  a  vessel  under  section  5103(b)  of  this 
'tie  and  the  regulations  prescribed  under  this  chapter,  except  to 

f  ake  a  lawful  change  or  to  escape  enemy  capture  in  time  of  war, 
^lall  be  fined  not  more  than  $10,000,  imprisoned  for  not  more  than  2 
ears,  or  both.". 

J  (3)  Immediately  after  part  I,  strike  "[Part  J— Reserved  for 
1^    Measurement  of  Vessels]"  and  insert  the  following  new  part  J: 


"PART  J— MEASUREMENT  OF  VESSELS 
"CHAPTER  141— GENERAL 


»€C. 

4101.  Definitions. 

4102.  Regulations. 

4103.  Delegation  of  authority. 

tijL4104.  Measurement  to  determine  application  of  a  law. 

\  14101.  Definitions 

"In  this  part— 

"(1)  'Convention'  means  the  International  Convention  on  Ton- 
nage Measurement  of  Ships,  1969. 

"(2)  'existing  vessel'  means  a  vessel  the  keel  of  which  was  laid 
or  that  was  at  a  similar  stage  of  construction  before  July  18, 
1982. 

"(3)  'Great  Lakes'  means — 
"(A)  the  Great  Lakes;  and 
"(B)  the  St.  Lawrence  River  west  of— 

"(i)  a  rhumb  line  drawn  from  Cap  des  Hosiers  to  West 
M  Point,  Anticosti  Island;  and 

T  "(ii)  on  the  north  side  of  Anticosti  Island,  the  merid- 

ian of  longitude  63  degrees  west. 
"(4)  'vessel  engaged  on  a  foreign  voyage'  means  a  vessel — 
Ij  "(A)  arriving  at  a  place  under  the  jurisdiction  of  the 

»>f  United  States  from  a  place  in  a  foreign  country; 

ily  "(B)  making  a  voyage  between  places  outside  the  United 

fibf!  States  (except  a  foreign  vessel  engaged  on  that  voyage); 

"(C)  departing  from  a  place  under  the  jurisdiction  of  the 
United  States  for  a  place  in  a  foreign  country;  or 

"(D)  making  a  voyage  between  a  place  within  a  territory 
or  possession  of  the  United  States  and  another  place  under 
the  jurisdiction  of  the  United  States  not  within  that  terri- 
agjl  tory  or  possession. 

^?  14102.  Regulations 

■oul  The  Secretary  may  prescribe  regulations  to  carry  out  this  part. 


J 141C3.  Delegation  of  authority 

*(a)  The  Secretary  may  delegate  to  a  qualified  person  the  author- 
to  measure  a  vessel  and  issue  an  International  Tonnage  Certifi- 
ite  (1969)  or  other  appropriate  certificate  of  measurement  under 
lis  part. 


46  use  14101. 


TIAS  10490. 


46  use  14102. 
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"(b)  Under  regulations  prescribed  by  the  Secretary,  a  decision  of 
the  person  delegated  authority  under  subsection  (a)  of  this  section' 
related  to  measuring  a  vessel  or  issuing  a  certificate  may  beip'j 
appealed  to  the  Secretary. 

"(c)  For  a  vessel  intended  to  be  engaged  on  a  foreign  voyage,  thef  ^ 
Secretary  may  delegate  to  another  country  that  is  a  party  to  the| 
Convention  the  authority  to  measure  the  vessel  and  issue  an  Inter- 
national Tonnage  Certificate  (1969)  under  chapter  143  of  this  title.) 

"(d)  The  Secretary  may  terminate  a  delegation  made  under  this' 
section  after  giving  written  notice  to  the  person.  I 

"§  14104.  Measurement  to  determine  application  of  a  law 

"When  the  application  of  a  law  of  the  United  States  to  a  vesse 
depends  on  the  vessel's  tonnage,  the  vessel  shall  be  measured  under|s6 
this  part. 

"CHAPTER  143— CONVENTION  MEASUREMENT 

"Sec. 

"14301.  Application. 
"14302.  Measurement. 

"14303.  International  Tonnage  eertificate  (1969). 
"14304.  Remeasurement. 
"14305.  Optional  regulatory  measurement. 
"14306.  Reciprocity  for  foreign  vessels. 
"14307.  Inspection  of  foreign  vessels. 


"§  14301.  Application 

"(a)  Except  as  otherwise  provided  in  this  section,  this  chaptei 
applies  to  the  following: 

"(Da  documented  vessel. 
"(2)  a  vessel  that  is  to  be  documented  under  chapter  121  o: 
this  title. 

"(3)  a  vessel  engaged  on  a  foreign  voyage. 
"(b)  This  chapter  does  not  apply  to  the  following: 

"(Da  vessel  of  war. 

"(2)  a  vessel  of  less  than  24  meters  (79  feet)  overall  in  lengthsle, 

"(3)  a  vessel  operating  only  on  the  Great  Lakes,  unless  th<[|nei 
owner  requests. 

"(4)  a  vessel  (except  a  vessel  engaged  on  a  foreign  voyage)  th( 
keel  of  which  was  laid  or  that  was  at  a  similar  stage  of  construe 
tion  before  January  1,  1986,  unless — 
"(A)  the  owner  requests;  or 

"(B)  the  vessel  undergoes  a  change  that  the  Secretarljde 
finds  substantially  affects  the  vessel's  gross  tonnage. 
"(5)  before  July  19,  1994,  an  existing  vessel  unless — 
"(A)  the  owner  requests;  or 
"(B)  the  vessel  undergoes  a  change  that  the  Secretar 
finds  substantially  affects  the  vessel's  gross  tonnage. 
"(c)  A  vessel  made  subject  to  this  chapter  at  the  request  of  th( 
owner  may  be  remeasured  only  as  provided  by  this  chapter. 

"(d)  After  July  18,  1994,  an  existing  vessel  (except  an  existin) 
vessel  referred  to  in  subsection  (b)(5)  (A)  or  (B)  of  this  section)  ma; 
retain  its  tonnages  existing  on  July  18,  1994,  for  the  application  o 
relevant  requirements  under  international  agreements  (except  th 
Convention)  and  other  laws  of  the  United  States.  However,  if  th 
vessel  undergoes  a  change  substantially  affecting  its  tonnage  afte 
July  18,  1994,  the  vessel  shall  be  remeasured  under  this  chaptei 
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c''(e)  This  chapter  does  not  affect  an  international  agreement  to 
iiich  the  United  States  Government  is  a  party  that  is  not  in 
Ktiflict  with  the  Convention  or  the  application  of  IMO  Resolutions 
494  (XII)  of  November  19,  1981,  A.540  (XIII)  of  November  17,  1983, 
id  A.541  (XIII)  of  November  17, 1983. 

14302.  Measurement 

5''(a)  The  Secretary  shall  measure  a  vessel  to  which  this  chapter 
jplies  in  the  way  provided  by  this  chapter  and  the  Convention. 
'(b)  Except  as  provided  in  section  1602(a)  of  the  Panama  Canal 
t  of  1979  (22  U.S.C.  3792(a)),  a  vessel  measured  under  this  chapter 
ly  not  be  required  to  be  measured  under  another  law. 
'(c)  Unless  otherwise  provided  by  law,  the  measurement  of  a 
ssel  under  this  chapter  applies  to  a  law  of  the  United  States  whose 
plicability  depends  on  a  vessel's  tonnage,  if  that  law — 

"(1)  becomes  effective  after  July  18,  1994;  or 

"(2)  is  in  effect  before  July  19,  1994,  is  not  enumerated  in 
,  section  14305  of  this  title,  and  is  identified  by  the  Secretary  by 
regulation  as  a  law  to  which  this  chapter  applies. 

14303.  International  Tonnage  Certificate  (1969) 

*(a)  After  measuring  a  vessel  under  this  chapter,  the  Secretary 
all  issue,  on  request  of  the  owner,  an  International  Tonnage 
rtificate  (1969)  and  deliver  it  to  the  owner  or  master  of  the  vessel. 
'Ot>)  The  certificate  shall  be  maintained  as  required  by  the  Sec- 
tary. 

14304.  Remeasurement 

'(a)  To  the  extent  necessary,  the  Secretary  shall  remeasure  a 
3sel  to  which  this  chapter  applies  if — 

I  "(1)  the  Secretary  or  the  owner  alleges  an  error  in  its 
'  measurement;  or 

"(2)  the  vessel  or  the  use  of  its  space  is  changed  in  a  way  that 
substantially  affects  its  tonnage. 
'(b)  Except  as  provided  in  this  chapter  or  section  14504  of  this 
M.e,  a  vessel  that  has  been  measured  does  not  have  to  be 
ti  jneasured  to  obtain  another  document  or  endorsement  under 
tapter  121  of  this  title. 

14305.  Optional  regulatory  measurement 

'(a)  On  request  of  the  owner  of  a  documented  vessel  measured 
Ider  this  chapter,  the  Secretary  also  shall  measure  the  vessel 
af  ■per  chapter  145  of  this  title.  The  tonnages  determined  under  that 
'apter  shall  be  used  in  applying — 

"(1)  parts  A,  B,  C,  E,  F,  and  G  and  sections  12106(c)  and 
12108(c)  of  this  title; 

"(2)  section  3(d)(3)  of  the  Longshore  and  Harbor  Workers* 
Compensation  Act  (33  U.S.C.  903(d)(3)); 

"(3)  section  4  of  the  Bridge  to  Bridge  Radiotelephone  Act  (33 
U.S.C.  1203(a)); 

"(4)  section  4(a)(3)  of  the  Ports  and  Waterways  Safety  Act  (33 
^\  U.S.C.  1223(a)(3)); 

I  "(5)  section  4283  of  the  Revised  Statutes  of  the  United  States 
,j    (46  App.  U.S.C.  183); 

"(6)  sections  27  and  27A  of  the  Act  of  June  5,  1920  (46  App. 
i  U.S.C.  883  and  883-1); 

"(7)  Act  of  July  14,  1956  (46  App.  U.S.C.  883a); 
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"(8)  sections  351,  352,  355,  and  356  of  the  Ship  Radio  Act  (4^f^ 
U.S.C.  351,  352,  354,  and  354a);  ;'[^' 

"(9)  section  403  of  the  Commercial  Fishing  Industry  Vessef? 
Act  (46  U.S.C.  3302  note); 

"(10)  the  Officers'  Competency  Certificates  Convention,  1936 
and  sections  8303  and  8304  of  this  title; 

''(11)  the  International  Convention  for  the  Safety  of  Life  a 
Sea  as  provided  by  IMCO  Resolution  A.494  (XII)  of  Novem 
her  19,  1981; 

"(12)  the  International  Convention  on  Standards  of  Training 
Certification,  and  Watchkeeping  for  Seafarers,  1978,  as  provide^ 
by  IMO  Resolution  A.540  (XIII)  of  November  17,  1983; 

"(13)  the  International  Convention  for  the  Prevention  o^^^ 
Pollution  from  Ships,  1973,  as  modified  by  the  Protocol  of  197;f 
Relating  to  the  International  Convention  for  the  Prevention  o 
Pollution  from  Ships,  1973,  as  provided  by  IMO  Resolutioi 
A.541  (XIII)  of  November  17,  1983; 

"(14)  provisions  of  law  establishing  the  threshold  tonnag 
levels  at  which  evidence  of  financial  responsibility  must  bfj 
demonstrated;  or 

"(15)  unless  otherwise  provided  by  law,  any  other  law  of  th 
United  States  in  effect  before  July  19,  1994,  and  not  listed  bii 
the  Secretary  under  section  14302(c)  of  this  title. 
"(b)  As  long  as  the  owner  of  a  vessel  has  a  request  in  effect  unde 
subsection  (a)  of  this  section,  the  tonnages  determined  under  tha 
request  shall  be  used  in  applying  the  other  provisions  of  la\ 
described  in  subsection  (a)  to  that  vessel. 

"§  14306.  Reciprocity  for  foreign  vessels 

"(a)  When  the  Secretary  finds  that  the  laws  and  regulations  of 
foreign  country  related  to  measurement  of  vessels  are  similar  t| 
those  of  this  chapter  and  the  regulations  prescribed  under  thi 
chapter,  or  when  a  foreign  country  is  a  party  to  the  Convention,  th 
Secretary  shall  accept  the  measurement  and  certificate  of  a  vessel  c 
that  foreign  country  as  complying  with  this  chapter  and  the  reguk 
tions  prescribed  under  this  chapter. 

"(b)  Subsection  (a)  of  this  section  does  not  apply  to  a  vessel  of 
foreign  country  that  does  not  recognize  measurements  under  thi 
chapter.  The  Secretary  may  apply  measurement  standards  the  Se< 
retary  considers  appropriate  to  the  vessel,  subject  to  applicabl 
international  agreements  to  which  the  United  States  Government  ] 
a  party. 

"§  14307.  Inspection  of  foreign  vessels 

"(a)  The  Secretary  may  inspect  a  vessel  of  a  foreign  country  i 
verify  that — 

"(1)  the  vessel  has  an  International  Tonnage  Certificate  (1965f'Pl 
and  the  main  characteristics  of  the  vessel  correspond  to  th 
information  in  the  certificate;  or 

"(2)  if  the  vessel  is  from  a  country  not  a  party  to  the  Convej 
tion,  the  vessel  has  been  measured  under  laws  and  regulation 
similar  to  those  of  this  chapter  and  the  regulations  prescribe 
under  this  chapter. 
"(b)  For  a  vessel  of  a  country  that  is  a  party  to  the  Convention, 
the  inspection  reveals  that  the  vessel  does  not  have  an  Internationa 
Tonnage  Certificate  (1969)  or  that  the  main  characteristics  of  tl 
vessel  differ  from  those  stated  on  the  certificate  or  other  records  in 
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I  j/ay  that  increases  the  gross  or  net  tonnage  of  the  vessel,  the 
•ecretary  promptly  shall  inform  the  country  whose  flag  the  vessel  is 
lying. 

"(c)  For  a  vessel  of  a  country  not  a  party  to  the  Convention — 
"(1)  if  the  vessel  has  been  measured  under  laws  and  regula- 
tions that  the  Secretary  finds  are  similar  to  those  of  this 
chapter  and  the  regulations  prescribed  under  this  chapter,  the 
X     vessel  shall  be  deemed  to  have  been  issued  an  International 
Tonnage  Certificate  (1969);  and 

"(2)  if  the  vessel  has  not  been  measured  as  described  in  clause 
(1)  of  this  subsection,  the  Secretary  may  measure  the  vessel. 
"(d)  An  inspection  under  this  section  shall  be  conducted  in  a  way 
hat  does  not  delay  a  vessel  of  a  country  that  is  a  party  to  the 
.'onvention. 


"CHAPTER  145— REGULATORY  MEASUREMENT 

"Subchapter  I — General 


j&ec. 

[14501.  Application. 

14502.  Measurement. 
^til4503.  Certificate  of  measurement. 
1)1(14504.  Remeasurement. 

"Subchapter  II — Formal  Systems 

14511.  Application. 
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2|14513.  Dual  tonnage  measurement. 


"Subchapter  III — Simplified  System 


14521.  Application, 
i  14522.  Measurement. 


Subchapter  I — General 

14501.  Application  46  USC  14501. 

'This  chapter  applies  to  the  following: 

"(Da  vessel  not  measured  under  chapter  143  of  this  title  if—    Ante,  p.  1920. 
"(A)  the  vessel  is  to  be  documented  under  chapter  121  of       USC  12101  et 
this  title;  or 

"(B)  the  application  of  a  law  of  the  United  States  to  the 
vessel  depends  on  the  vessel's  tonnage. 
"(2)  a  vessel  measured  under  chapter  143  of  this  title  if  the 
owner  requests  that  the  vessel  also  be  measured  under  this 
chapter  as  provided  in  section  14305  of  this  title.  Ante,  p.  1921. 

§  14502.  Measurement  46  USC  14502. 

\  "The  Secretary  shall  measure  a  vessel  to  which  this  chapter 
.^jjpplies  in  the  way  provided  by  this  chapter. 

^§  14503.  Certificate  of  measurement  46  USC  14503. 

"The  Secretary  shall  prescribe  the  certificate  to  be  issued  as 
Jvidence  of  a  vessel's  measurement  under  this  chapter. 

14504.  Remeasurement  46  USC  14504. 

,  '(a)  To  the  extent  necessary,  the  Secretary  shall  remeasure  a 
^j,  jessel  to  which  this  chapter  applies  if— 

"(1)  the  Secretary  or  the  owner  alleges  an  error  in  its 
measurement; 


It 


100  STAT.  1924  PUBLIC  LAW  99-509— OCT.  21,  1986 

"(2)  the  vessel  or  the  use  of  its  space  is  changed  in  a  way  that 
substantially  affects  its  tonnage; 

"(3)  after  being  measured  under  subchapter  III  of  this  chap 
Post,  p.  1925;  ter,  the  vessel  becomes  subject  to  subchapter  II  of  this  chapter 

infra.  because  the  vessel  or  its  use  is  changed;  or 

"(4)  although  not  required  to  be  measured  under  subchapterij 
ll  of  this  chapter,  the  vessel  was  measured  under  subchapter  II 
and  the  owner  requests  that  the  vessel  be  measured  under 
subchapter  III  of  this  chapter.  ' 
Ante,  p.  1920.  "(b)  Except  as  provided  in  this  section  and  chapter  143  of  this  title,| 

a  vessel  that  has  been  measured  does  not  have  to  be  remeasured  to 
obtain  another  document  or  endorsement  under  chapter  121  of  this 
46  use  12101       title.  ' 
ei  seq.  ,  "     '  ' 

"Subchapter  II — Formal  Systems 

46  use  14511.       "§  14511.  Application  * 

"This  subchapter  applies  to  a  vessel  described  in  section  14501  o^i\ 
this  title  if— 

"(1)  the  owner  requests;  or 
"(2)  the  vessel  is— 

"(A)  self-propelled; 
"(B)  at  least  24  meters  (79  feet)  overall  in  length;  andf 
"(C)  not  operated  only  for  pleasure.  '  "J 

46  use  14512.       "§  14512.  Standard  tonnage  measurement  |a 

Regulations.  "(a)  The  Secretary  shall  prescribe  regulations  for  measuring  th^ 

gross  and  net  tonnages  of  a  vessel  under  this  subchapter.  Th^f 
regulations  shall  provide  for  tonnages  comparable  to  the  tonnages 
that  could  have  been  assigned  under  sections  4151  and  4153  of  the 

Post,  p.  1928.        Revised  Statutes  of  the  United  States,  as  sections  4151  and  415o 
existed  immediately  before  the  enactment  of  this  section. 

"(b)  On  application  of  the  owner  or  master  of  a  vessel  of  th<|H7 
United  States  used  in  foreign  trade,  the  Secretary  may  attach  aij 
appendix  to  the  vessel's  register  stating  the  measurement  of  spacer 
that  may  be  deducted  from  gross  tonnage  under  laws  and  regula 
tions  of  other  countries  but  not  under  those  of  the  United  States'P 


46  use  14513.       "§  14513.  Dual  tonnage  measurement  |ov 

"(a)  On  application  by  the  owner  and  approval  by  the  Secretary? J 
the  tonnage  of  spaces  prescribed  by  the  Secretary  may  be  excludecT™ 
in  measuring  under  this  section  the  gross  tonnage  of  a  vessel  §[ 
measured  under  section  14512  of  this  title.  The  spaces  prescribed  b; 
the  Secretary  shall  be  comparable  to  the  spaces  that  could  hav* 
been  excluded  under  section  2  of  the  Act  of  September  29,  196< 
46  use  83a.  (Public  Law  89-219,  79  Stat.  891),  as  section  2  existed  immediate! 

before  the  enactment  of  this  section.  i 
"(b)  The  Secretary  shall  prescribe  the  design,  location,  and  dimen 
sions  of  the  tonnage  mark  to  be  placed  on  a  vessel  measured  unde, 
this  section.  'ft 

'(c)(1)  If  a  vessel's  tonnage  mark  is  below  the  uppermost  part  c) 
the  load  line  marks,  each  certificate  stating  the  vessel's  tonnage 
shall  state  the  gross  and  net  tonnages  when  the  mark  is  submerge  ( 
and  when  it  is  not  submerged.  i, 
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"(2)  Except  as  provided  in  paragraph  (1)  of  this  subsection,  a 
:ertificate  stating  a  vessel's  tonnages  may  state  only  one  set  of  gross 
.  and  net  tonnages. 

"Subchapter  III — SimpliHed  System 

J|  *§  14521.  Application  46  USC  14521. 

j^i  "This  subchapter  applies  to  a  vessel  described  in  section  14501  of 
;his  title  that  is  not  measured  under  subchapter  II  of  this  chapter.    Ante,  p.  1924. 

^     14522.  Measurement  46  USC  14522. 

"(a)  In  this  section,  "length"  means  the  horizontal  distance  of  the 
null  between  the  foremost  part  of  the  stem  and  the  aftermost  part  of 
-he  stern,  excluding  fittings  and  attachments. 

I    "(b)(1)  The  Secretary  shall  assign  gross  and  net  tonnages  to  a 
likessel  based  on  its  length,  breadth,  depth,  other  dimensions,  and 
'appropriate  coefficients. 
"(2)  The  Secretary  shall  prescribe  the  way  dimensions  (except 
ofjeength)  are  measured  and  which  coefficients  are  appropriate. 
If  "(c)  The  resulting  gross  tonnages,  taken  as  a  group,  reasonably 
ihall  reflect  the  relative  internal  volumes  of  the  vessels  measured 
inder  this  subchapter.  The  resulting  net  tonnages  shall  be  in 
ipproximately  the  same  ratios  to  corresponding  gross  tonnages  as 
rAire  the  net  and  gross  tonnages  of  comparable  vessels  measured 
Tinder  subchapter  II  of  this  chapter. 

!''  "(d)  Under  regulations  prescribed  by  the  Secretary,  the  Secretary 
hay  determine  the  gross  and  net  tonnages  of  a  vessel  representative 
^^if  a  designated  class,  model,  or  type,  and  then  assign  those  gross  and 
^^l^et  tonnages  to  other  vessels  of  the  same  class,  model,  or  type. 

g  "CHAPTER  147— PENALTIES 

14701.  General  violation. 
'Jiei  14702.  False  statements. 

14701.  General  violation  46  USC  14701. 

jj!^  "The  owner,  charterer,  managing  operator,  agent,  master,  and 
.gc^ndividual  in  charge  of  a  vessel  violating  this  part  or  a  regulation 
irescribed  under  this  part  are  each  liable  to  the  United  States 
ijTOvernment  for  a  civil  penalty  of  not  more  than  $20,000.  Each  day 
yf  a  continuing  violation  is  a  separate  violation.  The  vessel  also  is 
J^iiable  in  rem  for  the  penalty. 

S  §  14702.  False  statements  46  USC  14702. 

"A  person  knowingly  making  a  false  statement  or  representation 
}^?n  a  matter  in  which  a  statement  or  representation  is  required  by 
-^%is  part  or  a  regulation  prescribed  under  this  part  is  liable  to  the 
'■^uynited  States  Government  for  a  civil  penalty  of  not  more  than 
120,000  for  each  false  statement  or  representation.  The  vessel  also  is 
rei^Lable  in  rem  for  the  penalty.". 


iEC.  5102.  CONFORMING  AND  MISCELLANEOUS  AMENDMENTS, 
(a)  Title  14,  United  States  Code,  is  amended  as  follows: 


(1)  In  the  analysis  of  chapter  17,  add  the  following  after  item 


663 


664.  User  fees. 
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(2)  In  section  651,  strike  "preceding  fiscal  year."  and  sub- 
stitute * 'preceding  fiscal  year,  including  amounts  collected  as 
provided  under  section  664  of  this  title.". 

(3)  After  section  663,  add  the  following  new  section: 

"§  664.  User  fees 

"(a)  A  fee  or  charge  for  a  service  or  thing  of  value  provided  by  the 
Coast  Guard  shall  be  prescribed  as  provided  in  section  9701  of 
title  31. 

"(b)  Amounts  collected  by  the  Secretary  for  a  service  or  thing  of 
value  provided  by  the  Coast  Guard  shall  be  deposited  in  the  general 
fund  of  the  Treasury  as  proprietary  receipts  of  the  department  in 
which  the  Coast  Guard  is  operating  and  ascribed  to  Coast  Guard 
activities. 

"(c)  Before  January  1  of  each  year,  the  Secretary  shall  submit 
report  to  the  Committee  on  Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  and  the  Committee  on  Commerce,  Science^ 
and  Transportation  of  the  Senate  that  includes — 

"(1)  a  verification  of  each  activity  for  which  a  fee  or  charge  is 
collected  stating — 

"(A)  the  amount  collected  in  the  prior  fiscal  year;  and 
"(B)  that  the  amount  spent  on  that  activity  in  that  fiscal 
year  is  not  less  than  the  amount  collected;  and 
"(2)  the  amount  expected  to  be  collected  in  the  current  fiscal 
year  for  each  activity  for  which  a  fee  or  charge  is  expected  to  be  ,! 
collected.".  *^ 
(b)  Title  46,  United  States  Code,  is  amended  as  follows: 

(1)  In  section  2101— 

(A)  between  clauses  (20)  and  (21),  insert  the  following  ne\^|J 
clause: 

"(20a)  'overall  in  length'  means — 

"(A)  for  a  foreign  vessel  or  a  vessel  engaged  on  a  foreigi^JJ 
voyage,  the  greater  of — 

"(i)  96  percent  of  the  length  on  a  waterline  at  8( 
percent  of  the  least  molded  depth  measured  from  th<|| 
top  of  the  keel  (or  on  a  vessel  designed  with  a  rake  o!  [j 
keel,  on  a  waterline  parallel  to  the  designed  waterline), 
or 

"(ii)  the  length  from  the  fore  side  of  the  stem  to  th 
axis  of  the  rudder  stock  on  that  waterline;  and 
"(B)  for  any  other  vessel,  the  horizontal  distance  of  th 
hull  between  the  foremost  part  of  the  stem  and  the  aftei 
most  part  of  the  stern,  excluding  fittings  and  attach 
ments.";  and 

(B)  add  at  the  end  the  following  new  clause: 
"(47)  Vessel  of  war'  means  a  vessel — 

"(A)  belonging  to  the  armed  forces  of  a  country; 

"(B)  bearing  the  external  marks  distinguishing  vessels  c 
war  of  that  country; 

"(C)  under  the  command  of  an  officer  commissioned  b 
the  government  of  that  country  and  whose  name  appears  i 
the  appropriate  service  list  or  its  equivalent;  and 

"(D)  staffed  by  a  crew  under  regular  armed  force 
discipline.". 

(2)  Section  2102  is  amended  by  striking  "chapters  43"  an 
substituting  "chapters  37,  43,  51,". 
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(3)  In  section  2109,  strike  "This"  and  substitute  "Except  as 
otherwise  provided,  this". 

(4)  In  section  2110—  .  /  r .  z 

(A)  strike  "examination  of  vessels"  and  substitute  "exam- 
ination of  vessels  under  part  B  of  this  subtitle";  and 

(B)  strike  "measurement  or". 

(5)  Section  3701  (5)  and  (6)  is  repealed. 

(6)  In  section  12102— 

(A)  insert  the  subsection  designation  "(a)"  at  the  begin- 
ning of  the  text  of  the  section;  and 
1..  (B)  add  at  the  end  of  the  section  the  following  new 

ijj  subsection: 

niS  "(b)  A  vessel  is  eligible  for  documentation  only  if  it  has  been 
-neasured  under  part  J  of  this  subtitle.  However,  the  Secretary  may   Ante,  p.  1919. 
^  ssue  a  temporary  certificate  of  documentation  for  a  vessel  before  it 
"^.s  measured.". 

-jEC.  5103.  MISCELLANEOUS  PROVISIONS.  46  USC  note 

(a)  Laws  effective  after  January  1,  1986,  that  are  inconsistent  p^®^-^^^^- 
vith  this  subtitle  supersede  this  subtitle  to  the  extent  of  the 
nconsistency. 

~t  (b)  A  reference  to  a  law  replaced  by  this  subtitle,  including  a 
•eference  in  a  regulation,  order,  or  other  law,  is  deemed  to  refer  to 
^  he  corresponding  provision  of  this  subtitle. 

(c)  An  order,  rule,  or  regulation  in  effect  under  a  law  replaced  by 
his  subtitle  continues  in  effect  under  the  corresponding  provision  of 
his  subtitle  until  repealed,  amended,  or  superseded. 

(d)  An  action  taken  or  an  offense  committed  under  a  law  replaced 
this  subtitle  is  deemed  to  have  been  taken  or  committed  under 

' '  he  corresponding  provision  of  this  subtitle. 

(e)  An  inference  of  legislative  construction  is  not  to  be  drawn  by 
_*eason  of  the  caption  or  catch  line  of  a  provision  enacted  by  this 
Subtitle. 

.,  (f)  If  a  provision  enacted  by  this  subtitle  is  held  invalid,  all  valid 
)rovisions  that  are  severable  from  the  invalid  provision  remain  in 
-^^jffect.  If  a  provision  of  this  subtitle  is  held  invalid  in  one  or  more  of 
•  -■^ts  applications,  the  provision  remains  in  effect  in  all  valid  applica- 
lions  that  are  severable  from  the  invalid  application  or  applications, 
(g)  The  Secretary  of  Transportation  shall—  46  USC  14301 

(1)  before  July  19,  1990,  submit  to  Congress—  note. 

(A)  a  study  of — 

(i)  the  impact  of  applying  vessel  tonnage  determined 
'•c^                 under  chapter  143  of  title  46  (as  enacted  by  section  5101 

of  this  subtitle).  United  States  Code,  in  laws  of  the 
United  States  that  contain  provisions  based  on  ton- 
nage, including  an  analysis  of  the  number  and  types  of 
vessels  that  would  become  subject  to  additional  laws  or 
more  stringent  requirements  because  of  that  applica- 
tion; and 

(ii)  the  extent  to  which  the  tonnage  thresholds  in 
laws  of  the  United  States  whose  application  is  based  on 
tonnage  would  have  to  be  raised  so  that  additional 
vessels  would  not  become  subject  to  those  laws  if  their 
application  is  based  on  tonnage  determined  under 
chapter  143;  and 

(B)  a  recommendation  of  the  levels  to  which  the  tonnage 
thresholds  in  laws  of  the  United  States  whose  application  is 
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Ante,  p.  1920. 


Reports. 


46  use  note 
prec.  2101. 


based  on  tonnage  should  be  raised  if  a  complete  conversion 
to  the  International  Convention  measurement  system 
under  chapter  143  is  made; 

(2)  in  conducting  the  study  under  clause  (1)  of  this  subsection, 
consult  with  representatives  of  the  private  sector  having  experi- 
ence with  the  operation  of  vessels  likely  to  be  affected  by  laws  of 
the  United  States  whose  application  is  based  on  tonnage;  and 

(3)  before  July  19,  1988,  submit  to  Congress  an  interim  ! 
progress  report  on  the  study  conducted  under  clause  (1)  of  this'" 
subsection.  9 


SEC.  5104.  REPEALS. 


(a)  The  repeal  of  a  law  by  this  subtitle  may  not  be  construed  as  al 
legislative  implication  that  the  provision  was  or  was  not  in  effect; 
before  its  repeal. 

(b)  The  laws  specified  in  the  following  schedule  are  repealed, 
except  for  rights  and  duties  that  matured,  penalties  that  were; 
incurred,  and  proceedings  that  were  begun  before  the  date  of  enact 
ment  of  this  subtitle: 


ill 


Revised  Statutes 


i) 


Revised  Statutes  Section 


4148 
4149 
4151 
4153 
4154 


United  States  Code 


46  App. 
46  App. 
46  App. 
46  App. 
46  App. 


Title  Section 


Statutes  at  Large 


Date 


1882 
Aug.  5 

1935 
Aug.  27 

1965 
Sept.  29 


1973 
Oct.  1 

1976 
Sept.  10 


Chapter  or  Public 
Law 


747 


89-219. 


93-115. 


94-406 . 


Section 


Statutes  at 
Large 


Vol- 
ume 


22 


49 


79 


87 


90 


Page 


300 


891 


418 


1236 


United  States  Cod^* 


Title 


46  App. 
46  App. 
46  App. 

46  App. 
46  App. 


SectionjH  H| 


81 


72,  74, 
77,  83 
83k 


86-86i 


420 
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jibtitle  C — Establishment  of  a  Timetable  for 
Completion  of  Coast  Guard  Offshore  Safety 
Studies 

|:.  5201.  REGULATIONS. 

ca)  Deadline  for  Effectiveness.— The  Secretary  of  the  depart- 
:;;nt  in  which  the  Coast  Guard  is  operating  (hereafter  in  this 
ititle  referred  to  as  the  "Secretary")  shall  issue  final  regulations, 
Decome  effective  before  September  1,  1987,  relating  to  the  evacu- 

i  Dn  of  personnel  as  provided  for  in  the  advance  notice  of  proposed 
emaking  regarding  the  revision  of  the  regulations  on  outer  Con- 
ental  Shelf  activities  (50  Fed.  Reg.  9290  (1985)),  published  March 
985. 

<jp)  Consideration  of  Standby  Vessels  for  Evacuation. — In 
^3  paring  regulations  referred  to  in  subsection  (a),  the  Secretary 
^..Jl  consider  requiring  standby  vessels  for  the  evacuation  of 
[jsonnel  from  manned  installations  on  the  outer  Continental  Shelf. 

".  5202.  REPORTS  TO  CONGRESS. 

a)  Preliminary  Report.— The  Secretary  shall,  before  December 
1986,  submit  to  the  Congress  a  report  setting  forth  the  progress 
-de  in  preparing  the  regulations  referred  to  in  section  5201(a). 
.  p)  Final  Report —The  Secretary  shall,  before  September  1,  1987, 
•v-mit  to  the  Congress  a  report  setting  forth  the  justification  for  the 
■vnned  installation  evacuation  procedures  contained  in  the  final 
jj^ulations  referred  to  in  section  5201(a). 

-tle  vi— civil  service,  postal  serv- 
ice, and  governmental  affairs 

i^GENERALLY 

*5ubtitle  A — Civil  Service  and  Postal  Service 

6001.  ELECTIONS  TO  CONTRIBUTE  TO  THE  THRIFT  SAVINGS  FUND. 

i)  Participants  in  the  Federal  Employees'  Retirement 
Item.— (1)  Paragraph  (4)  of  section  84320b)  of  title  5,  United  States 
ke  (as  added  by  Public  Law  99-335),  is  amended —  Ante,  p.  541. 

®  Ij     (A)  by  inserting  "(A)"  after  "(4)"; 

(B)  by  inserting  "continues  as  an  employee  or  Member  with- 
out a  break  in  service  through  April  1,  1987,"  in  the  first 
■  8J4  sentence  after  "January  1,  1987,"; 

1  I     (C)  by  striking  out  "January  1,  1987."  in  the  second  sentence 
and  inserting  in  lieu  thereof  "April  1,  1987."; 

(D)  by  striking  out  "the  last  day  of  that  election  period."  in 
the  third  sentence  and  inserting  in  lieu  thereof  "the  date  on 
which  the  employee  or  Member  makes  that  election.";  and 

(E)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

(B)  Notwithstanding  subsection  (a),  the  maximum  amount  that 
employee  or  Member  may  contribute  during  any  pay  period 
ich  begins  on  or  after  April  1,  1987,  and  before  October  1,  1987, 
suant  to  an  election  made  during  the  election  period  provided 
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under  subparagraph  (A)  is  the  amount  equal  to  15  percent  of  su 
individual's  basic  pay  for  such  pay  period.". 
Ante,  p.  541.  (2)  Section  8432(c)  of  title  5,  United  States  Code,  is  amended 

(A)  in  paragraph  (1) — 

(i)  by  inserting  "(A)"  after  "(c)(1)";  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  si 
paragraphs: 

"(B)  In  the  case  of  each  employee  or  Member  who  is  an  employ^ 
or  Member  on  January  1,  1987,  and  continues  as  an  employee  J 
Member  without  a  break  in  service  through  April  1,  1987,  t. 
employing  agency  shall  contribute  to  the  Thrift  Savings  Fund  m 
the  benefit  of  such  employee  or  Member  the  amount  equal  ton 
percent  of  the  total  basic  pay  paid  to  such  employee  or  Member  i] 
that  period  of  service. 

"(C)  If  an  employee  or  Member —  ;| 
"(i)  is  an  employee  or  Member  on  January  1,  1987; 
"(ii)  separates  from  Government  employment  before  April 
1987;  and 

"(iii)  before  separation,  completes  the  number  of  years  i 
civilian  service  applicable  to  such  employee  or  Member  unci 
subparagraph  (A)  or  (B)  of  subsection  (g)(2),  I 
the  employing  agency  shall  contribute  to  the  Thrift  Savings  Fv^ 
for  the  benefit  of  such  employee  or  Member  the  amount  equal  t(  ij 
percent  of  the  total  basic  pay  paid  to  such  employee  or  Member  ^  ]y 
service  performed  on  or  after  January  1,  1987,  and  before  the  datej  | 
the  separation.";  and  ij 

(B)  in  paragraph  (2),  by  inserting  after  subparagraph  (B)  1  [j 
following:  .  ^ 

"(C)  Notwithstanding  subparagraph  (B),  the  amount  contribu  j| 
under  subparagraph  (A)  by  an  employing  agency  with  respect  to  e  ^ 
contribution  made  by  an  employee  or  Member  during  any  j,  | 
period  which  begins  after  the  date  on  which  such  employee  li  i] 
Member  makes  an  election  under  subsection  (b)(4)  and  before  Jub  ,  j 
1987,  shall  be  the  amount  equal  to  the  sum  of — 

'(i)  two  times  such  portion  of  the  total  amount  of  the  6 


ployee's  or  Member's  contribution  as  does  not  exceed  3  percj, 
of  such  employee's  or  Member's  basic  pay  for  such  pay  peri^ 
and 

"(ii)  such  portion  of  the  total  amount  of  the  employee's. 
Member's  contributions  as  exceeds  3  percent,  but  does 
exceed  5  percent,  of  such  employee's  or  Member's  basic  pay 
such  pay  period.". 

5  use  8432  note.       (3)  The  contributions  required  to  be  made  to  the  Thrift  Savirw 
Fund  under  paragraphs  (1)(B),  (1)(C),  and  (3)  of  section  8432(c)  oft' 
5,  United  States  Code,  shall  be  made  as  soon  as  practicable  dur 
the  15-day  period  which  begins  on  April  1,  1987. 

5  use  8351  note.         (b)  PARTICIPANTS  IN  THE  CiVIL  SERVICE  RETIREMENT  AND  DiSA 

ITY  System.— Section  206(b)  of  the  Federal  Employees'  Retirem- 
Ante,  p.  593.         System  Act  of  1986  (Public  Law  99-335)  is  amended  to  read 
follows: 

"(b)(1)  An  election  may  first  be  made  by  an  employee  of  f 
Federal  Government  or  a  Member  of  Congress  under  subsecij- 
(a)(2)  of  section  8351  of  title  5,  United  States  Code  (as  addedf  ? 
Ante,  p.  593.  subsection  (a)(1)),  during  an  election  period  prescribed  for  the  j 
poses  of  this  subsection  by  the  Executive  Director  of  the  Fed* 
Retirement  Thrift  Investment  Board.  Such  period  shall  begin 
April  1,  1987 
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y"{2)  An  election  made  by  an  employee  or  Member  as  provided  in    Effective  date, 
iragraph  (1)  shall  take  effect  on  the  first  day  of  the  employee's  or 
'-ember's  first  pay  period  which  begins  on  or  after  the  date  of  such 
;  ection. 

!  "(3)  Notwithstanding  section  8351(b)(2)  of  title  5,  United  States    Ante,  p.  593. 
'hde  (as  added  by  subsection  (a)(1)),  the  maximum  amount  that  an 

'  nployee  or  Member  may  contribute  during  any  pay  period  which 
;f'.gins  on  or  after  April  1,  1987,  and  before  October  1,  1987,  pursuant 
•j  an  election  made  during  the  election  period  provided  under 
j.ragraph  (1)  is  the  amount  equal  to  7.5  percent  of  such  individual's 
}.sic  pay  for  such  pay  period.". 

■;^(c)  Inapplicability  of  Limitation  on  Number  of  Elections    5  USC  8432  note. 

■fiTHiN  A  Six-Month  Period.— (1)  The  requirement  to  make  con- 
butions  for  a  6-month  period  after  an  election,  as  provided  in 
bsection  (a)  of  section  8432  of  title  5,  United  States  Code,  shall  not    Ante,  p.  541. 
ply  to  contributions  made  pursuant  to  an  election  made  during 

'^--'e  period  provided  in  subsection  (b)(4)  of  such  section  or  206(b)  of 
;  e  Federal  Employees'  Retirement  System  Act  of  1986.  Ante,  p.  1930. 

Y'C2)  The  first  election  period  prescribed  under  section  8432(b)(1)  of 

'*le  5,  United  States  Code,  shall  commence  on  July  1,  1987. 

.  '3)  Each  employee  or  Member  who  makes  an  election  referred  to 

'^^  paragraph  (1)  may  make  an  election  under  section  8432(b)(1)  of 

■}  le  5,  United  States  Code,  during  the  election  period  that  begins  on 

■1  ly  1,  1987. 

"  d)  Regulations.— The  Executive  Director  of  the  Federal  Retire-    5  USC  8432  note. 

3nt  Thrift  Investment  Board  may  prescribe  regulations  to  carry 
- 1  subsections  (a),  (b),  and  (c)  and  the  amendments  made  by  subsec- 

ns  (a)  and  (b). 

■^Ke)  Budget  of  the  Federal  Employees'  Thrift  Investment 
^^•ARD. — Section  8472  of  title  5,  United  States  Code,  is  amended  by   Ante,  p.  578. 
^ding  at  the  end  thereof  the  following: 

^ '  '(i)  The  Board  shall  prepare  and  submit  to  the  President,  and,  at 

^'■h  same  time,  to  the  appropriate  committees  of  Congress,  an 
nual  budget  of  the  expenses  and  other  items  relating  to  the  Board 

•  ^lich  shall  be  included  as  a  separate  item  in  the  budget  required  to 
transmitted  to  the  Congress  under  section  1105  of  title  31. 
'(])  The  Board  may  submit  to  the  President,  and,  at  the  same  time, 
all  submit  to  each  House  of  the  Congress,  any  legislative  rec- 

■■^imendations  of  the  Board  relating  to  any  of  its  functions  under 

^  .s  title  or  any  other  provision  of  law.". 

•iyif)  Effective  Date. — This  section,  other  than  subsection  (d),  and   5  USC  8432  note. 

'B  amendments  made  by  this  section  shall  take  effect  on  January  1, 
mi. 

JarjlC.  6002.  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND. 

a)  Investment  and  Restoration  of  the  Fund. — Section  8348  of 
'^Ue  5,  United  States  Code,  is  amended  by  adding  at  the  end  the 
--^lowing  new  subsection: 

-^^'(jXD  Notwithstanding  subsection  (c)  of  this  section,  the  Secretary   Public  debt  limit, 
the  Treasury  may  suspend  additional  investment  of  amounts  in 

as  Fund  if  such  additional  investment  could  not  be  made  without 
asing  the  public  debt  of  the  United  States  to  exceed  the  public 
Dt  limit. 

^l!*(2)  Any  amounts  in  the  Fund  which,  solely  by  reason  of  the   Public  debt  limit. 
^Ijblic  debt  limit,  are  not  invested  shall  be  invested  by  the  Secretary 
pi^Pthe  Treasury  as  soon  as  such  investments  can  be  made  A^ithout 
I  needing  the  public  debt  limit. 
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"(3)  Upon  expiration  of  the  debt  issuance  suspension  period,  thj 
Secretary  of  the  Treasury  shall  immediately  issue  to  the  Funj 
31  use  3101  et      obligations  under  chapter  31  of  title  31  that  (notwithstandin, 
sea.  subsection  (d)  of  this  section)  bear  such  interest  rates  and  maturitj 

dates  as  are  necessary  to  ensure  that,  after  such  obligations  a 
issued,  the  holdings  of  the  Fund  will  replicate  to  the  maximuij 
extent  practicable  the  obligations  that  would  then  be  held  by  th 
Fund  if  the  suspension  of  investment  under  paragraph  (1)  of  th 
subsection,  and  any  redemption  or  disinvestment  under  subsectio 
(k)  of  this  section  for  the  purpose  described  in  such  paragrap 
during  such  period  had  not  occurred. 

"(4)  On  the  first  normal  interest  payment  date  after  the  expir; 
tion  of  any  debt  issuance  suspension  period,  the  Secretary  of  th- 
Treasury  shall  pay  to  the  Fund,  from  amounts  in  the  general  fund  I 
the  Treasury  of  the  United  States  not  otherwise  appropriated,  ^ 
amount  determined  by  the  Secretary  to  be  equal  to  the  excess  of- 
Public  debt  limit.  "(A)  the  net  amount  of  interest  that  would  have  been  earnt^ 

by  the  Fund  during  such  debt  issuance  suspension  period  if- 
"(i)  amounts  in  the  Fund  that  were  not  invested  duriri 
such  debt  issuance  suspension  period  solely  by  reason  of  tl' 
:  public  debt  limit  had  been  invested,  and 

"(ii)  redemptions  and  disinvestments  with  respect  to  tJ 
Fund  which  occurred  during  such  debt  issuance  suspensic 
period  solely  by  reason  of  the  public  debt  limit  had  n 
occurred,  over 

"(B)  the  net  amount  of  interest  actually  earned  by  the  Fui 
during  such  debt  issuance  suspension  period. 
"(5)  For  purposes  of  this  subsection  and  subsections  (k)  and  (1) 
this  section — 

"(A)  the  term  'public  debt  limit'  means  the  limitation  impos 
by  section  3101(b)  of  title  31;  and 

"(B)  the  term  'debt  issuance  suspension  period'  means  ai 
period  for  which  the  Secretary  of  the  Treasury  determines  f  hp 
purposes  of  this  subsection  that  the  issuance  of  obligations  j  M( 
the  United  States  may  not  be  made  without  exceeding  ti'  w 
public  debt  limit.".  !^ 

(b)  Sales  and  Redemptions  by  the  Fund. —Section  8348  of  titled  lio 
United  States  Code,  as  amended  by  subsection  (a),  is  furtblei 
amended  by  adding  at  the  end  the  following  new  subsection:        f  im 

Securities.  "(k)(l)  Subject  to  paragraph  (2)  of  this  subsection,  the  Secretary  J  to 

Public  debt  limit,  the  Treasury  may  sell  or  redeem  securities,  obligations,  or  otli  rib 
invested  assets  of  the  Fund  before  maturity  in  order  to  prevent  t^  22ft 
public  debt  of  the  United  States  from  exceeding  the  public  d((|)( 
limit.  1  ites 

"(2)  The  Secretary  may  sell  or  redeem  securities,  obligations,  . 
other  invested  assets  of  the  Fund  under  paragraph  (1)  of  t]  c){ 
subsection  only  during  a  debt  issuance  suspension  period,  and  oifee 
to  the  extent  necessary  to  obtain  any  amount  of  funds  not  exceedi 
the  amount  equal  to  the  total  amount  of  the  payments  authorized 
be  made  from  the  Fund  under  the  provisions  of  this  subchapter 
Ante,  p.  516.         chapter  84  of  this  title  or  related  provisions  of  law  during  si 
period.  A  sale  or  redemption  may  be  made  under  this  subsect 
even  if,  before  the  sale  or  redemption,  there  is  a  sufficient  amount 
«^    the  Fund  to  ensure  that  such  payments  are  made  in  a  tim 
manner.".  ' 

(c)  Reports  Regarding  the  Operation  and  Status  of  *ip 
Fund.— Section  8348  of  title  5,  United  States  Code,  as  amended^  H 
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itfbsections  (a)  and  (b),  is  further  amended  by  adding  at  the  end  the 
fallowing  new  subsection: 

rc  "(l)(l)  The  Secretary  of  the  Treasury  shall  report  to  Congress  on 
;  e  operation  and  status  of  the  Fund  during  each  debt  issuance 
v^  spension  period  for  which  the  Secretary  is  required  to  take  action 
,X  ider  paragraph  (3)  or  (4)  of  subsection  (j)  of  this  section.  The  report 
f^^all  be  submitted  as  soon  as  possible  after  the  expiration  of  such 
iriod,  but  not  later  than  the  date  that  is  30  days  after  the  first 
il»rmal  interest  payment  date  occurring  after  the  expiration  of  such 
pj  riod.  The  Secretary  shall  concurrently  transmit  a  copy  of  such 

port  to  the  Comptroller  General  of  the  United  States. 
::/'(2)  Whenever  the  Secretary  of  the  Treasury  determines  that,  by 
jason  of  the  public  debt  limit,  the  Secretary  will  be  unable  to  fully 
3):Tnply  with  the  requirements  of  subsection  (c)  of  this  section,  the 
se  cretary  shall  immediately  notify  Congress  of  the  determination. 
)f|]»e  notification  shall  be  made  in  writing.". 

6003.  CHANGE  IN  METHOD  BY  WHICH  REVENUE  FOREGONE  IS  COM- 
PUTED FOR  CERTAIN  CATEGORIES  OF  MAIL. 

W 

tjf(a)  In  General. — Section  3626  of  title  39,  United  States  Code,  is 
fiended  by  adding  at  the  end  the  following: 
(i)(l)  As  used  in  this  subsection — 

"(A)  'reduced-rate  category'  means  any  class  of  mail  or  kind  of 
mailer  for  which  a  rate  schedule  is  established  under  subsection 
(a)  of  this  section;  and 

"(B)  'regular-rate  category'  means  any  class  or  kind  of  mail 
other  than  a  class  or  kind  referred  to  in  section  2401(c)  of  this 
])||  title. 

"(2)  This  subsection  shall  be  used  in  determining  the  costs  recov- 
o«)35d  by  revenues  plus  appropriations  for  the  reduced-rate  eat- 
eries, for  the  purpose  of  distinguishing  costs  to  be  recovered  from 
ajjtes  and  fees  for  regular-rate  categories  under  this  chapter,  and  for 
c  fite  purpose  of  determining  the  appropriation  requests  under  section 
iOl(c)  of  this  title  relating  to  the  reduced-rate  categories.  It  shall  be 
tl;5umed  that  the  combination  of  postage  and  appropriations  to  be 
:eived  for  each  of  the  reduced-rate  categories  will  bear  the  same 
•je^tio  to  the  costs  attributed  as  required  by  section  3622(b)(3)  of  this 
^yle  to  such  respective  categories,  as  the  revenues  to  be  received 
)m  the  most  closely  corresponding  regular-rate  category,  as  esti- 
^rj  jated  in  determining  the  rates  for  such  category,  bear  to  the  costs 
tiributed  to  that  regular-rate  category  as  required  by  section 
;t  22(b)(3)  of  this  title.". 

dellb)  Conforming  Amendment. — Section  2401(c)  of  title  39,  United 
iates  Code,  is  amended  by  striking  "3626"  and  inserting  "3626(a)- 

•  ti'c)  Effective  Date. — The  amendments  made  by  this  section  shall 
iQiijie  effect  on  January  1,  1989,  or  on  the  effective  date  of  the  next 
ijiiineral  change  in  rates  and  fees  under  sections  3622  and  3625  of 
l^^le  39,  United  States  Code,  whichever  is  sooner. 

!c.  6004.  APPLICABILITY  OF  CERTAIN  LIMITATIONS. 

,.ij5ection  315  of  the  Federal  Election  Campaign  Act  of  1971  (2  U.S.C. 
J- la)  shall  not  apply  with  respect  to  any  transfer  of  funds  from  the 
,jjjj(;incipal  campaign  committee  of  the  incumbent  candidate  for  the 
ice  of  Representative  who  died  on  January  20,  1985,  to  the 
f  itincipal  campaign  committee  of  his  surviving  spouse,  who  was  a 
■^'fndidate  for  such  office. 


Reports. 


Public  debt  limit. 


39  use  3626 
note. 
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Subtitle  B — Program  Fraud  Civil  Remedies 

SEC.  6101.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  'Trogram  Fraud  Civil  Remedic 
Act  of  1986". 

31  use  3801  SEC.  6102.  FINDINGS  AND  PURPOSES. 

(a)  Findings.— The  Congress  finds  that — 

(1)  false,  fictitious,  and  fraudulent  claims  and  statements  j„ 
Government  programs  are  a  serious  problem; 

(2)  false,  fictitious,  and  fraudulent  claims  and  statements  j 
Government  programs  result  in  the  loss  of  millions  of  dolla 
annually  by  allowing  persons  to  receive  Federal  funds  to  whic 
they  are  not  entitled; 

(3)  false,  fictitious,  and  fraudulent  claims  and  statements  : 
Government  programs  undermine  the  integrity  of  such  pr 
grams  by  allowing  ineligible  persons  to  participate  in  su(! 
programs;  and  ; 

(4)  present  civil  and  criminal  remedies  for  such  claims  aij 
statements  are  not  sufficiently  responsive.  j 

(b)  Purposes. — The  purposes  of  this  subtitle  are —  i 

(1)  to  provide  Federal  agencies  which  are  the  victims  of  falsj 
fictitious,  and  fraudulent  claims  and  statements  with  i  [ 
administrative  remedy  to  recompense  such  agencies  for  loss,' 
resulting  from  such  claims  and  statements,  to  permit  admin 
trative  proceedings  to  be  brought  against  persons  who  mat 
present,  or  submit  such  claims  and  statements,  and  to  deter  tl 
making,  presenting,  and  submitting  of  such  claims  and  sta1 
ments  in  the  future;  and 

(2)  to  provide  due  process  protections  to  all  persons  who  a 
subject  to  the  administrative  adjudication  of  false,  fictitious,  i 
fraudulent  claims  or  statements.  i 

SEC.  6103.  PROVISION    OF    ADMINISTRATIVE    REMEDIES    FOR  FAL\ 
CLAIMS  AND  STATEMENTS. 

(a)  Establishment  of  Remedies.— Subtitle  III  of  title  31,  Unit 
States  Code,  is  amended  by  inserting  after  chapter  37  the  followi 
new  chapter: 

"CHAPTER  38— ADMINISTRATIVE  REMEDIES  FO 
FALSE  CLAIMS  AND  STATEMENTS 


Program  Fraud 
Civil  Remedies 
Act  of  1986. 
31  use  3801 
note. 


"Sec. 

"3801.  Definitions. 

"3802.  False  claims  and  statements;  liability. 
"3803.  Hearing  and  determinations. 
"3804.  Subpoena  authority. 
"3805.  Judicial  review. 

"3806.  Collection  of  civil  peneilties  and  assessments. 

"3807.  Right  to  administrative  offset. 

"3808.  Limitations. 

"3809.  Regulations. 

"3810.  Reports. 

"3811.  Effect  on  other  law. 

"3812.  Prohibition  against  delegation. 

31  use  3801.        "§  3801.  Definitions 


"(a)  For  purposes  of  this  chapter — 
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'*(!) 'authority' means —  " 
"(A)  an  executive  department; 
"(B)  a  military  department; 

"(C)  an  establishment  (as  such  term  is  defined  in  section 
11(2)  of  the  Inspector  General  Act  of  1978)  which  is  not  an    5  USC  app. 
executive  department;  and 

"(Dj  the  United  States  Postal  Service; 
"(2)  'authority  head'  means — 

"(A)  the  head  of  an  authority;  or 

"(B)  an  official  or  employee  of  the  authority  designated, 
in  regulations  promulgated  by  the  head  of  the  authority,  to 
act  on  behalf  of  the  head  of  the  authority; 
"(3)  'claim'  means  any  request,  demand,  or  submission — 
"(A)  made  to  an  authority  for  property,  services,  or 
money  (including  money  representing  grants,  loans,  insur- 
ance, or  benefits); 

"(B)  made  to  a  recipient  of  property,  services,  or  money 
from  an  authority  or  to  a  party  to  a  contract  with  an 
authority — 

"(i)  for  property  or  services  if  the  United  States— 
"(I)  provided  such  property  or  services; 
"(II)  provided  any  portion  of  the  funds  for  the 
purchase  of  such  property  or  services;  or 
-  "(Ill)  will  reimburse  such  recipient  or  party  for 

^  the  purchase  of  such  property  or  services;  or 

^  "(ii)  for  the  payment  of  money  (including  money 

^  representing  grants,  loans,  insurance,  or  benefits)  if  the 

United  States— 

"(I)  provided  any  portion  of  the  money  requested 
or  demanded;  or 

"(II)  will  reimburse  such  recipient  or  party  for 
any  portion  of  the  money  paid  on  such  request  or 
demand;  or 

"(C)  made  to  an  authority  which  has  the  effect  of  decreas- 
ing an  obligation  to  pay  or  account  for  property,  services,  or 
money, 

■^'X    except  that  such  term  does  not  include  any  claim  made  in  any 

^'^    return  of  tax  imposed  by  the  Internal  Revenue  Code  of  1954;    Post,  p.  2095. 

"(4)  'investigating  official'  means  an  individual  who — 
^Aj-  "(AXi)  in  the  case  of  an  authority  in  which  an  Office  of 

Inspector  General  is  established  by  the  Inspector  General 
Act  of  1978  or  by  any  other  Federal  law,  is  the  Inspectoi    5  USC  app. 
General  of  that  authority  or  an  officer  or  employee  of  such 
Office  designated  by  the  Inspector  General; 

"(ii)  in  the  case  of  an  authority  in  which  an  Office  of 
Inspector  General  is  not  established  by  the  Inspector  Gen- 
eral Act  of  1978  or  by  any  other  Federal  law,  is  an  officer  or 
employee  of  the  authority  designated  by  the  authority  head 
to  conduct  investigations  under  section  3803(a)(1)  of  this  Post,  p.  1939. 
title;  or 

"(iii)  in  the  case  of  a  military  department,  is  the  Inspector 
General  of  the  Department  of  Defense  or  an  officer  or 
employee  of  the  Office  of  Inspector  General  of  the  Depart- 
ment of  Defense  who  is  designated  by  the  Inspector  Gen- 
eral; and 

"(B)  who,  if  a  member  of  the  Armed  Forces  of  the  United 
States  on  active  duty,  is  serving  in  grade  0-7  or  above  or,  if 
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a  civilian  employee,  is  serving  in  a  position  for  which  thj 
rate  of  basic  pay  is  not  less  than  the  minimum  rate  of  has  j 
pay  for  grade  GS-16  under  the  General  Schedule;  I 
"(5)  'knows  or  has  reason  to  know',  for  purposes  of  establisli 
ing  liability  under  section  3802,  means  that  a  person,  wit' 
respect  to  a  claim  or  statement — 

"(A)  has  actual  knowledge  that  the  claim  or  statement 
false,  fictitious,  or  fraudulent; 

"(B)  acts  in  deliberate  ignorance  of  the  truth  or  falsity  ( 
the  claim  or  statement;  or 

"(C)  acts  in  reckless  disregard  of  the  truth  or  falsity  of  tl 
claim  or  statement, 
and  no  proof  of  specific  intent  to  defraud  is  required;  I 
"(6)  'person'  means  any  individual,  partnership,  corporatio  l 
association,  or  private  organization; 
"(7)  'presiding  officer'  means — 

"(A)  in  the  case  of  an  authority  to  which  the  provisions  ^ 
subchapter  II  of  chapter  5  of  title  5  apply,  an  administratis 
law  judge  appointed  in  the  authority  pursuant  to  sectic 
3105  of  such  title  or  detailed  to  the  authority  pursuant  | 
section  3344  of  such  title;  or  I 
"(B)  in  the  case  of  an  authority  to  which  the  provisions  ;j ' 
such  subchapter  do  not  apply,  an  officer  or  employee  of  til  i 
authority  who — 

"(i)  is  selected  under  chapter  33  of  title  5  pursuant  (t 
the  competitive  examination  process  applicable 
administrative  law  judges;  i 
"(ii)  is  appointed  by  the  authority  head  to  condu  s 
hearings  under  section  3803  of  such  title; 

"(iii)  is  assigned  to  cases  in  rotation  so  far  t 
practicable;  i 

"(iv)  may  not  perform  duties  inconsistent  wi 
the  duties  and  responsibilities  of  a  presiding  officer;  j  t 
"(v)  is  entitled  to  pay  prescribed  by  the  Office  i  j 
Personnel  Management  independently  of  ratings  ail  j 
recommendations  made  by  the  authority  and  in  accor  J 
ance  with  chapter  51  of  such  title  and  subchapter  III  ^ 
chapter  53  of  such  title; 

"(vi)  is  not  subject  to  performance  appraisal  pursua 
to  chapter  43  of  such  title;  and 

"(vii)  may  be  removed,  suspended,  furloughed, 
reduced  in  grade  or  pay  only  for  good  cause  establish(  ^ 
and  determined  by  the  Merit  Systems  Protection  Boa  ^ 
on  the  record  after  opportunity  for  hearing  by  SU(  ^ 
Board;  ^ 
"(8)  'reviewing  official'  means  any  officer  or  employee  \  on 
an  authority— 

"(A)  who  is  designated  by  the  authority  head  to  make  t]'  (a 
determination  required  under  section  3803(a)(2)  of  this  tit  '  mi 
"(B)  who,  if  a  member  of  the  Armed  Forces  of  the  Unit'  fin 
States  on  active  duty,  is  serving  in  grade  0-7  or  above  or, 
a  civilian  employee,  is  serving  in  a  position  for  which  tl 
rate  of  basic  pay  is  not  less  than  the  minimum  rate  of  baj  a 
pay  for  grade  GS~16  under  the  General  Schedule;  ai 
"(C)  who  is— 

"(i)  not  subject  to  supervision  by,  or  required 
report  to,  the  investigating  official;  and 
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ml  "(ii)  not  employed  in  the  organizational  unit  of  the 

aisj  authority    in    which    the    investigating   official  is 

_  '  employed;  and 

"(9)   'statement'   means  any  representation,  certification, 
W   affirmation,  document,  record,  or  accounting  or  bookkeeping 
entry  made — 

'  "(A)  with  respect  to  a  claim  or  to  obtain  the  approval  or 

payment  of  a  claim  (including  relating  to  eligibility  to  make 
a  claim);  or 

,  Jlj  "(B)  with  respect  to  (including  relating  to  eligibility  for) — 

^  "(i)  a  contract  with,  or  a  bid  or  proposal  for  a  contract 

with;  or 

(ii)  a  grant,  loan,  or  benefit  from, 
p         an  authority,  or  any  State,  political  subdivision  of  a  State, 
or  other  party,  if  the  United  States  Government  provides 
..  any  portion  of  the  money  or  property  under  such  contract 

uj         or  for  such  grant,  loan,  or  benefit,  or  if  the  Government  will 
reimburse  such  State,  political  subdivision,  or  party  for  any 
portion  of  the  money  or  property  under  such  contract  or  for 
such  grant,  loan,  or  benefit, 
except  that  such  term  does  not  include  any  statement  made  in 
'fH   any  return  of  tax  imposed  by  the  Internal  Revenue  Code  of 

1954.  Post,  p.  2095. 

(b)  For  purposes  of  paragraph  (3)  of  subsection  (a) — 

"(1)  each  voucher,  invoice,  claim  form,  or  other  individual 
request  or  demand  for  property,  services,  or  money  constitutes  a 
Mi    separate  claim; 

"(2)  each  claim  for  property,  services,  or  money  is  subject  to 
:  I    this  chapter  regardless  of  whether  such  property,  services,  or 
j|j   money  is  actually  delivered  or  paid;  and 

^"  "(3)  a  claim  shall  be  considered  made,  presented,  or  submitted 
to  an  authority,  recipient,  or  party  when  such  claim  is  actually 
made  to  an  agent,  fiscal  intermediary,  or  other  entity,  including 
2  any  State  or  political  subdivision  thereof,  acting  for  or  on  behalf 
Jff  of  such  authority,  recipient,  or  party, 
^^'(c)  For  purposes  of  paragraph  (9)  of  subsection  (a) — 

''(I)  each  written  representation,  certification,  or  affirmation 
constitutes  a  separate  statement;  and 

"(2)  a  statement  shall  be  considered  made,  presented,  or 
submitted  to  an  authority  when  such  statement  is  actually 
made  to  an  agent,  fiscal  intermediary,  or  other  entity,  including 
any  State  or  political  subdivision  thereof,  acting  for  or  on  behalf 
of  such  authority. 

« '  3802.  False  claims  and  statements;  liability  31  USC  3802. 

"(aXD  Any  person  who  makes,  presents,  or  submits,  or  causes  to 
:  made,  presented,  or  submitted,  a  claim  that  the  person  knows  or 
^t^is  reason  to  know — 

"(A)  is  false,  fictitious,  or  fraudulent; 

"(B)  includes  or  is  supported  by  any  written  statement  which 
£isserts  a  material  fact  which  is  false,  fictitious,  or  fraudulent; 
"(C)  includes  or  is  supported  by  any  written  statement  that — 
"(i)  omits  a  material  fact; 

"(ii)  is  false,  fictitious,  or  fraudulent  as  a  result  of  such 
omission;  and 
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"(iii)  is  a  statement  in  which  the  person  making,  prese* 
ing,  or  submitting  such  statement  has  a  duty  to  inch 
such  material  fact;  or 
"(D)  is  for  payment  for  the  provision  of  property  or  servi 
which  the  person  has  not  provided  as  claimed, 
shall  be  subject  to,  in  addition  to  any  other  remedy  that  may  liil 
prescribed  by  law,  a  civil  penalty  of  not  more  than  $5,000  for  eem 
such  claim.  Except  as  provided  in  paragraph  (3)  of  this  subsectifc 
such  person  shall  also  be  subject  to  an  assessment,  in  lieu  Ion 
damages  sustained  by  the  United  States  because  of  such  claim,!  is  i 
not  more  than  twice  the  amount  of  such  claim,  or  the  portion*  rso 
such  claim,  which  is  determined  under  this  chapter  to  be  in  vid|all 
tion  of  the  preceding  sentence. 

"(2)  Any  person  who  makes,  presents,  or  submits,  or  causes  toJjss" 
made,  presented,  or  submitted,  a  written  statement  that — 
**(A)  the  person  knows  or  has  reason  to  know — 

"(i)  asserts  a  material  fact  which  is  false,  fictitious, 
fraudulent;  or 

"(iiXD  omits  a  material  fact;  and  , 
"(II)  is  false,  fictitious,  or  fraudulent  as  a  result  of  sv 
omission; 

"(B)  in  the  case  of  a  statement  described  in  clause  (ii) 
subparagraph  (A),  is  a  statement  in  which  the  person  makii 
presenting,  or  submitting  such  statement  has  a  duty  to  incli 
such  material  fact;  and  I 
"(C)  contains  or  is  accompanied  by  an  express  certification 
affirmation  of  the  truthfulness  and  accuracy  of  the  contents 
the  statement,  i 
shall  be  subject  to,  in  addition  to  any  other  remedy  that  mayjJJ| 
prescribed  by  law,  a  civil  penalty  of  not  more  than  $5,000  for  ee 
such  statement.  | 
"(3)  An  assessment  shall  not  be  made  under  the  second  sentenc^ 
paragraph  (1)  with  respect  to  a  claim  if  payment  by  the  Governmc 
has  not  been  made  on  such  claim. 

"(b)(1)  Except  as  provided  in  paragraphs  (2)  and  (3)  of  t 
subsection — 

"(A)  a  determination  under  section  3803(a)(2)  of  this  title  tl 
there  is  adequate  evidence  to  believe  that  a  person  is  \ia]' 
under  subsection  (a)  of  this  section;  or 

"(B)  a  determination  under  section  3803  of  this  title  thai^ 
person  is  liable  under  subsection  (a)  of  this  section, 
may  provide  the  authority  with  grounds  for  commencing  alra| 
administrative  or  contractual  action  against  such  person  which 
authorized  by  law  and  which  is  in  addition  to  any  action  agaiife 
such  person  under  this  chapter. 

"(2)  A  determination  referred  to  in  paragraph  (1)  of  this  subs 
tion  may  be  used  by  the  authority,  but  shall  not  require  su 
authority,  to  commence  any  administrative  or  contractual  actii  i 
which  is  authorized  by  law. 

"(3)  In  the  case  of  an  administrative  or  contractual  action  ifc 
suspend  or  debar  any  person  who  is  eligible  to  enter  into  contra| 
with  the  Federal  Government,  a  determination  referred  to  in  pa 
graph  (1)  of  this  subsection  shall  not  be  considered  as  a  concluS' 
determination  of  such  person's  responsibility  pursuant  to  Fede- 
procurement  laws  and  regulations. 


id; 
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•?seig  3803.  Hearing  and  determinations  31  USC  3803. 

JcIajf"(aXl)  The  investigating  official  of  an  authority  may  investigate  Reports. 

legations  that  a  person  is  liable  under  section  3802  of  this  title  and  Ante,  p.  1937. 
^^lall  report  the  findings  and  conclusions  of  such  investigation  to  the 

viewing  official  of  the  authority.  The  preceding  sentence  does  not 
^.^  Ddify  any  responsibility  of  an  investigating  official  to  report  viola- 
*s®>ns  of  criminal  law  to  the  Attorney  General. 

!cti)i""(2)  If  the  reviewing  official  of  an  authority  determines,  based 
ea  i»on  the  report  of  the  investigating  official  under  paragraph  (1)  of 
J,  is  subsection,  that  there  is  adequate  evidence  to  believe  that  a 
inrrson  is  liable  under  section  3802  of  this  title,  the  reviewing  official 
vic&all  transmit  to  the  Attorney  General  a  written  notice  of  the 
tention  of  such  official  to  refer  the  allegations  of  such  liability  to  a 
:oc«siding  officer  of  such  authority.  Such  notice  shall  include — 
"(A)  a  statement  of  the  reasons  of  the  reviewing  official  for 
the  referral  of  such  allegations; 

"(B)  a  statement  specifying  the  evidence  v/hich  supports  such 
allegations; 

ij.      "(C)  a  description  of  the  claims  or  statements  for  which 
liability  under  section  3802  of  this  title  is  alleged; 

"(D)  an  estimate  of  the  amount  of  money  or  the  value  of 
property  or  services  requested  or  demanded  in  violation  of 
^   section  3802  of  this  title;  and 

3  "(E)  a  statement  of  any  exculpatory  or  mitigating  cir- 
T'l   cumstances  which  may  relate  to  such  claims  or  statements. 

^j^y  Ob)(l)  Within  90  days  after  receipt  of  a  notice  from  a  reviewing 

..^.ficial  under  paragraph  (2)  of  subsection  (a),  the  Attorney  General 
''''  an  Assistant  Attorney  General  designated  by  the  Attorney  Gen- 
al  shall  transmit  a  written  statement  to  the  reviewing  official 

^r^tiich  specifies — 

^       "(A)  that  the  Attorney  General  or  such  Assistant  Attorney 
General  approves  or  disapproves  the  referral  to  a  presiding 
^    officer  of  the  allegations  of  liability  stated  in  such  notice; 

"(B)  in  any  case  in  which  the  referral  of  allegations  is  ap- 
proved, that  the  initiation  of  a  proceeding  under  this  section 
with  respect  to  such  allegations  is  appropriate;  and 

"(C)  in  any  case  in  which  the  referral  of  allegations  is  dis- 
approved,  the  reasons  for  such  disapproval. 
iiali"(2)  A  reviewing  official  may  refer  allegations  of  liability  to  a 
residing  officer  only  if  the  Attorney  General  or  an  Assistant  Attor- 
'il^3y  General  designated  by  the  Attorney  General  approves  the 
'ferral  of  such  allegations  in  a  written  statement  described  in 
daragraph  (1)  of  this  subsection. 

chi  "(3)  If  the  Attorney  General  or  an  Assistant  Attorney  General 
aiijsignated  by  the  Attorney  General  transmits  to  an  authority  head 

written  finding  that  the  continuation  of  any  hearing  under  this 
J)fe;ction  with  respect  to  a  claim  or  statement  may  adversely  affect 
suiiy  pending  or  potential  criminal  or  civil  action  related  to  such 
ctilaim  or  statement,  such  hearing  shall  be  immediately  stayed  and 

ay  be  resumed  only  upon  written  authorization  of  the  Attorney 
jnjeneral. 

jai3  "(c)(1)  No  allegations  of  liability  under  section  3802  of  this  title 
^gijith  respect  to  any  claim  made,  presented,  or  submitted  by  any 
jcijerson  shall  be  referred  to  a  presiding  officer  under  paragraph  (2)  of 
^gjcibsection  (b)  if  the  reviewing  official  determines  that — 
"(A)  an  amount  of  money  in  excess  of  $150,000;  or 
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"(B)  property  or  services  with  a  value  in  excess  of  $150,0' 
Ante,  p.  1937.       is  requested  or  demanded  in  violation  of  section  3802  of  this  title 
such  claim  or  in  a  group  of  related  claims  which  are  submitted 
the  time  such  claim  is  submitted.  Aeiv 

"(2)(A)  Except  as  provided  in  subparagraph  (B)  of  this  paragra} 
no  allegations  of  liability  against  an  individual  under  section  3802 
this  title  with  respect  to  any  claim  or  statement  made,  presented, 
submitted,  or  caused  to  be  made,  presented,  or  submitted,  by  su^^' 
individual  relating  to  any  benefits  received  by  such  individual  sh 
be  referred  to  a  presiding  officer  under  paragraph  (2)  of  subsecti 
(b).  * 

"(B)  Allegations  of  liability  against  an  individual  under  secti 
3802  of  this  title  with  respect  to  any  claim  or  statement  ma< 
presented,  or  submitted,  or  caused  to  be  made,  presented,  or  subnrfj^'! 
ted,  by  such  individual  relating  to  any  benefits  received  by  su 
individual  may  be  referred  to  a  presiding  officer  under  paragraph 
of  subsection  (b)  if — 

"(i)  such  claim  or  statement  is  made  by  such  individual 
making  application  for  such  benefits; 

"(ii)  such  allegations  relate  to  the  eligibility  of  such  individi 
to  receive  such  benefits;  and 

"(iii)  with  respect  to  such  claim  or  statement,  the  individual , 
"(I)  has  actual  knowledge  that  the  claim  or  statement  JPj 
false,  fictitious,  or  fraudulent; 

"(II)  acts  in  deliberate  ignorance  of  the  truth  or  falsity 
the  claim  or  statement;  or 

"(III)  acts  in  reckless  disregard  of  the  truth  or  falsity 
the  claim  or  statement. 
"(C)  For  purposes  of  this  subsection,  the  term  'benefits'  means 
"(i)  benefits  under  the  supplemental  security  income  progra  , 
42  use  1381.  under  title  XVI  of  the  Social  Security  Act;  * 

"(ii)  old  age,  survivors,  and  disability  insurance  benefits  und 
42  use  401.  title  II  of  the  Social  Security  Act; 

42  use  1395.  -(iii)  benefits  under  title  XVIII  of  the  Social  Security  A  ^ 

"(iv)  aid  to  families  with  dependent  children  under  a  St^,J 
42  use  602.  plan  approved  under  section  402(a)  of  the  Social  Security  A(j 

"(v)  medical  assistance  under  a  State  plan  approved  und,, 
42  use  1396a.  section  1902(a)  of  the  Social  Security  Act;  [  [J 

42  use  1397.  "(vi)  benefits  under  title  XX  of  the  Social  Security  Act;  ^ 

"(vii)  benefits  under  the  food  stamp  program  (as  defined 
7  use  2012.  section  3(h)  of  the  Food  Stamp  Act  of  1977);  ^ 

38  use  301  et  "(viii)  benefits  under  chapters  11,  13,  15,  17,  and  21  of  title  ^ 

seq.,  40  et  seq.,  "(ix)  benefits  under  the  Black  Lung  Benefits  Act; 

601  ft  seq  '  '^^^  benefits  under  the  special  supplemental  food  program  f 

801  et  seq'  women,  infants,  and  children  established  under  section  17  of  tl 

42  use  1786.  Child  Nutrition  Act  of  1966; 

42  use  3030f.  "(xi)  benefits  under  section  336  of  the  Older  Americans  A( 

"(xii)  any  annuity  or  other  benefit  under  the  Railroad  Retirl 
45  use  231t.  ment  Act  of  1974;  ■ 

42  use  1751  "(xiii)  benefits  under  the  National  School  Lunch  Act; 

"(xiv)  benefits  under  any  housing  assistance  program  fij 
lower  income  families  or  elderly  or  handicapped  persons  whic 
is  administered  by  the  Secretary  of  Housing  and  Urban  Devt 
opment  or  the  Secretary  of  Agriculture; 

"(xv)  benefits  under  the  Low-Income  Home  Energy  Assistan* 
42  use  8621  Act  of  1981;  and 

note. 
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"(xvi)  benefits  under  part  A  of  the  Energy  Conservation  in 
-e :    Existing  Buildings  Act  of  1976,  42  USC  8861. 

sdhich  are  intended  for  the  personal  use  of  the  individual  who 

ceives  the  benefits  or  for  a  member  of  the  individual's  family. 
:a:i"(dXl)  On  or  after  the  date  on  which  a  reviewing  official  is 
jii'  rroitted  to  refer  allegations  of  liability  to  a  presiding  officer  under 
id  bsection  (b)  of  this  section,  the  reviewing  official  shall  mail,  by 
ru.igistered  or  certified  mail,  or  shall  deliver,  a  notice  to  the  person 
.vi.-.eged  to  be  liable  under  section  3802  of  this  title.  Such  notice  shall  Ante,  p.  1937. 
ctrecify  the  allegations  of  liability  against  such  person  and  shall 

ate  the  right  of  such  person  to  request  a  hearing  with  respect  to 
ctirch  allegations. 

:ao/'(2)  If,  within  30  days  after  receiving  a  notice  under  paragraph  (1) 
this  subsection,  the  person  receiving  such  notice  requests  a 
a^jaring  with  respect  to  the  allegations  contained  in  such  notice — 
ilill      "(A)  the  reviewing  official  shall  refer  such  allegations  to  a 

presiding  officer  for  the  commencement  of  such  hearing;  and 
"(B)  the  presiding  officer  shall  commence  such  hearing  by 

mailing  by  registered  or  certified  mail,  or  by  delivery  of,  a 

notice  which  complies  with  paragraphs  (2)(A)  and  (3)(B)(i)  of 

subsection  (g)  to  such  person. 
^}j"(e)(l)(A)  Except  as  provided  in  subparagraph  (B)  of  this  para-  Records, 
.aph,  at  any  time  after  receiving  a  notice  under  paragraph  (2)(B)  of 
■  bsection  (d),  the  person  receiving  such  notice  shall  be  entitled  to 
^  ,view,  and  upon  payment  of  a  reasonable  fee  for  duplication,  shall 
'  '  entitled  to  obtain  a  copy  of,  all  relevant  and  material  documents, 
.„  .anscripts,  records,  and  other  materials,  which  relate  to  such 
Legations  and  upon  which  the  findings  and  conclusions  of  the 
,.^vestigating  official  under  paragraph  (1)  of  subsection  (a)  are  based. 
j^"(B)  A  person  is  not  entitled  under  subparagraph  (A)  to  review 
'  id  obtain  a  copy  of  any  document,  transcript,  record,  or  material 
,-iich  is  privileged  under  Federal  law. 

•  '"(2)  At  any  time  after  receiving  a  notice  under  paragraph  (2)(B)  of 
bsection  (d),  the  person  receiving  such  notice  shall  be  entitled  to 
tain  all  exculpatory  information  in  the  possession  of  the  inves- 
'^"jating  official  or  the  reviewing  official  relating  to  the  allegations 
•^,^/ntained  in  such  notice.  The  provisions  of  subparagraph  (B)  of 
''^'Iragraph  (1)  do  not  apply  to  any  document,  transcript,  record,  or 
her  material,  or  any  portion  thereof,  in  which  such  exculpatory 
formation  is  contained. 
^'|"(fj  Any  hearing  commenced  under  paragraph  (2)  of  subsection  (d) 
iall  be  conducted  by  the  presiding  officer  on  the  record  in  order  to 
^■^•termine — 

-       *'(1)  the  liability  of  a  person  under  section  3802  of  this  title; 
i|  and 

"(2)  if  a  person  is  determined  to  be  liable  under  such  section, 
the  amount  of  any  civil  penalty  or  assessment  to  be  imposed  on 
such  person. 

nrjiny  such  determination  shall  be  based  on  the  preponderance  of  the 
idence. 

"(gXl)  Each  hearing  under  subsection  (f)  of  this  section  shall  be 
nducted — 

"(A)  in  the  case  of  an  authority  to  which  the  provisions  of 
subchapter  II  of  chapter  5  of  title  5  apply,  in  accordance  with —    5  USC  551  et  seq. 
"(i)  the  provisions  of  such  subchapter  to  the  extent  that 
such  provisions  are  not  inconsistent  with  the  provisions  of 
this  chapter;  and 
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"(ii)  procedures  promulgated  by  the  authority  head  undj 
paragraph  (3)  of  this  subsection;  or 
"(B)  in  the  case  of  an  authority  to  which  the  provisions 
such  subchapter  do  not  apply,  in  accordance  with  procedur, 
promulgated  by  the  authority  head  under  paragraphs  (2)  and  ( 
of  this  subsection. 

Regulations.  "(2)  An  authority  head  of  an  authority  described  in  subparagraj 

(B)  of  paragraph  (1)  shall  by  regulation  promulgate  procedures  f 
the  conduct  of  hearings  under  this  chapter.  Such  procedures  she 
include: 

"(A)  The  provision  of  written  notice  of  the  hearing  to  ai 
Ante,  p.  1937.  person  alleged  to  be  liable  under  section  3802  of  this  tit] 

including  written  notice  of — 

"(i)  the  time,  place,  and  nature  of  the  hearing; 
"(ii)  the  legal  authority  and  jurisdiction  under  which  tl 
hearing  is  to  be  held;  and 

"(iii)  the  matters  of  facts  and  law  to  be  asserted. 
"(B)  The  provision  to  any  person  alleged  to  be  liable  und' 
section  3802  of  this  title  of  opportunities  for  the  submissic 
of  facts,  arguments,  offers  of  settlement,  or  proposals 
adjustment. 

"(C)  Procedures  to  ensure  that  the  presiding  officer  shall  nc 
except  to  the  extent  required  for  the  disposition  of  ex  par 
matters  as  authorized  by  law — 

"(i)  consult  a  person  or  party  on  a  fact  in  issue,  unless  ( 
notice  and  opportunity  for  all  parties  to  the  hearing 
participate;  or  i 
^  "(ii)  be  responsible  to  or  subject  to  the  supervision  1 

direction  of  the  investigating  official  or  the  reviewii 
official. 

"(D)  Procedures  to  ensure  that  the  investigating  official  ar 
the  reviewing  official  do  not  participate  or  advise  in  the  decisic 
required  under  subsection  (h)  of  this  section  or  the  review  of  tl 
decision  by  the  authority  head  under  subsection  (i)  of  t\i 
section,  except  as  provided  in  subsection  (j)  of  this  sectio' 

"(E)  The  provision  to  any  person  alleged  to  be  liable  undi'  «s 
section  3802  of  this  title  of  opportunities  to  present  such  pe}^ 
son's  case  through  oral  or  documentary  evidence,  to  subn^ 
rebuttal  evidence,  and  to  conduct  such  cross-examination  ^fct 
may  be  required  for  a  full  and  true  disclosure  of  the  fact- 
"(F)  Procedures  to  permit  any  person  alleged  to  be  liab 
under  section  3802  of  this  title  to  be  accompanied,  represente' 
and  advised  by  counsel  or  such  other  qualified  representative  4? 
the  authority  head  may  specify  in  such  regulations.  ' 

"(G)  Procedures  to  ensure  that  the  hearing  is  conducted  in  £ 
impartial  manner,  including  procedures  to — 

"(i)  permit  the  presiding  officer  to  at  any  time  disquali 
himself;  and  ' 

"(ii)  permit  the  filing,  in  good  faith,  of  a  timely  ar!  } 
sufficient  affidavit  alleging  personal  bias  or  another  reasc 
for  disqualification  of  a  presiding  officer  or  a  reviewiff^ 
official. 

Regulations.  "(3)(A)  Each  authority  head  shall  promulgate  by  regulation  prod 

dures  described  in  subparagraph  (B)  of  this  paragraph  for  tFW 
conduct  of  hearings  under  this  chapter.  Such  procedures  shall  be  '\  p 
addition  to  the  procedures  described  in  paragraph  (1)  or  paragraj- 
(2)  of  this  subsection,  as  the  case  may  be.  fiti 
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od^^'  "(B)  The  procedures  referred  to  in  subparagraph  (A)  of  this  para- 
I  j"aph  are: 

"sP       "(i)  Procedures  for  the  inclusion,  in  any  written  notice  of  a 
hearing  under  this  section  to  any  person  alleged  to  be  liable 
under  section  3802  of  this  title,  of  a  description  of  the  proce-    Ante,  p.  1937. 
dures  for  the  conduct  of  the  hearing. 

"(ii)  Procedures  to  permit  discovery  by  any  person  alleged  to  Records. 

5f4    be  liable  under  section  3802  of  this  title  only  to  the  extent  that 

■J^  the  presiding  officer  determines  that  such  discovery  is  necessary 
for  the  expeditious,  fair,  and  reasonable  consideration  of  the 
issues,  except  that  such  procedures  shall  not  apply  to  docu- 

titl|},  ments,  transcripts,  records,  or  other  material  which  a  person  is 
'  entitled  to  review  under  paragraph  (1)  of  subsection  (e)  or  to 
information  to  which  a  person  is  entitled  under  paragraph  (2)  of 
such  subsection.  Procedures  promulgated  under  this  clause 
shall  prohibit  the  discovery  of  the  notice  required  under  subsec- 
tion (a)(2)  of  this  section. 

1(1,^  "(4)  Each  hearing  under  subsection  (f)  of  this  section  shall  be 

aqjpld — 

5 1'       "(A)  in  the  judicial  district  of  the  United  States  in  which  the 
'i    person  alleged  to  be  liable  under  section  3802  of  this  title  resides 
]i{)r!    or  transacts  business; 

"(B)  in  the  judicial  district  of  the  United  States  in  which  the 
claim  or  statement  upon  which  the  allegation  of  liability  under 
gm    such  section  was  made,  presented,  or  submitted;  or 
jf!       "(C)  in  such  other  place  as  may  be  agreed  upon  by  such  person 
and  the  presiding  officer  who  will  conduct  such  hearing. 
'(h)  The  presiding  officer  shall  issue  a  written  decision,  including 
iir-ndings  and  determinations,  after  the  conclusion  of  the  hearing, 
ach  decision  shall  include  the  findings  of  fact  and  conclusions  of 
which  the  presiding  officer  relied  upon  in  determining  whether 
3(1,  person  is  liable  under  this  chapter.  The  presiding  officer  shall 
tt'omptly  send  to  each  party  to  the  hearing  a  copy  of  such  decision 
r}pd  a  statement  describing  the  right  of  any  person  determined  to  be 
■cicable  under  section  3802  of  this  title  to  appeal  the  decision  of  the 
i(j^["esiding  officer  to  the  authority  head  under  paragraph  (2)  of 
pegibsection  (i). 

)'[^  "(iXD  Except  as  provided  in  paragraph  (2)  of  this  subsection  and 

.  3  !Ction  3805  of  this  title,  the  decision,  including  the  findings  and  Post,p.l9AA. 

jctf^terminations,  of  the  presiding  officer  issued  under  subsection  (h) 

3l)!(j*  this  section  are  final. 

"(2XA)(i)  Except  as  provided  in  clause  (ii)  of  this  subparagraph, 
e3,ithin  30  days  after  the  presiding  officer  issues  a  decision  under 

ibsection  (h)  of  this  section,  any  person  determined  in  such  decision 
be  liable  under  section  3802  of  this  title  may  appeal  such  decision 

« the  authority  head, 
jlili  "(ii)  If,  within  the  30-day  period  described  in  clause  (i)  of  this 

ibparagraph,  a  person  determined  to  be  liable  under  this  chapter 
jim^quests  the  authority  head  for  an  extension  of  such  30-day  period  to 
jjx4e  an  appeal  of  a  decision  issued  by  the  presiding  officer  under 
Jjjjibsection  (h)  of  this  section,  the  authority  head  may  extend  such 

priod  if  such  person  demonstrates  good  cause  for  such  extension. 
Txcj  "(B)  Any  authority  head  reviewing  under  this  section  the  decision, 
t;3iidings,  and  determinations  of  a  presiding  officer  shall  not  consider 
e  i     objection  that  was  not  raised  in  the  hearing  conducted  pursuant 
subsection  (f)  of  this  section  unless  a  demonstration  is  made  of 
I  <traordinary  circumstances  causing  the  failure  to  raise  the  oojec- 

i 
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tion.  If  any  party  demonstrates  to  the  satisfaction  of  the  authority^  'Ij- 
head  that  additional  evidence  not  presented  at  such  hearing  ii  t'^ 
material  and  that  there  were  reasonable  grounds  for  the  failure  tc'  3'' 
present  such  evidence  at  such  hearing,  the  authority  head  shall 
remand  the  matter  to  the  presiding  officer  for  consideration  of  such 
additional  evidence. 

*'(C)  The  authority  head  may  affirm,  reduce,  reverse,  compromise,' 
remand,  or  settle  any  penalty  or  assessment  determined  by  the 
presiding  officer  pursuant  to  this  section.  The  authority  head  shall  j., 
promptly  send  to  each  party  to  the  appeal  a  copy  of  the  decision  ol 
the  authority  head  and  a  statement  describing  the  right  of  any 

Ante,  p.  1937.       person  determined  to  be  liable  under  section  3802  of  this  title  tC|i 

Infra.  judicial  review  under  section  3805  of  this  title. 

"(j)  The  reviewing  official  has  the  exclusive  authority  to  com 
promise  or  settle  any  allegations  of  liability  under  section  3802  oJ 
this  title  against  a  person  without  the  consent  of  the  presiding 
officer  at  any  time  after  the  date  on  which  the  reviewing  official  is 
permitted  to  refer  allegations  of  liability  to  a  presiding  officer  under 
subsection  (b)  of  this  section  and  prior  to  the  date  on  which  theft 
presiding  officer  issues  a  decision  under  subsection  (h)  of  this  sec-L 
tion.  Any  such  compromise  or  settlement  shall  be  in  writing. 


31  use  3804.        "§  3804.  Subpoena  authority 

Records.  "(a)  For  the  purposes  of  an  investigation  under  section  3803(a)(l;»ri 

Reports.  of  this  title,  an  investigating  official  is  authorized  to  require  by 

Ante,  p.  1939.  subpoena  the  production  of  all  information,  documents,  reports^ 
answers,  records,  accounts,  papers,  and  data  not  otherwise  reason- 
ably available  to  the  authority. 

"(b)  For  the  purposes  of  conducting  a  hearing  under  section  3803(f; 
of  this  title,  a  presiding  officer  is  authorized — 

"(1)  to  administer  oaths  or  affirmations;  and 
"(2)  to  require  by  subpoena  the  attendance  and  testimony  oi'  'li 
witnesses  and  the  production  of  all  information,  documents|^l 
reports,  answers,  records,  accounts,  papers,  and  other  data  anc? 
documentary  evidence  which  the  presiding  officer  considers '^^ 
relevant  and  material  to  the  hearing. 
"(c)  In  the  case  of  contumacy  or  refusal  to  obey  a  subpoena  issued 
pursuant  to  subsection  (a)  or  (b)  of  this  section,  the  district  courts  or  Jj 
the  United  States  shall  have  jurisdiction  to  issue  an  appropriate!  J 
order  for  the  enforcement  of  any  such  subpoena.  Any  failure  to  obey] ,  ^ 
such  order  of  the  court  is  punishable  by  such  court  as  contempt.  InjJ 
any  case  in  which  an  authority  seeks  the  enforcement  of  a  subpoena; 
issued  pursuant  to  subsection  (a)  or  (b)  of  this  section,  the  authority 
shall  request  the  Attorney  General  to  petition  any  district  court  in  J 
which  a  hearing  under  this  chapter  is  being  conducted,  or  in  which,  ! 
the  person  receiving  the  subpoena  resides  or  conducts  business,  tcj  ?! 
issue  such  an  order.  ^ 


31  use  3805.        "§  3805.  Judicial  review 


"(a)(1)  A  determination  by  a  reviewing  official  under  section  380^ 
of  this  title  shall  be  final  and  shall  not  be  subject  to  judicial  review.^ 

"(2)  Unless  a  petition  is  filed  under  this  section,  a  determination 
under  section  3803  of  this  title  that  a  person  is  liable  under  section 
3802  of  this  title  shall  be  final  and  shall  not  be  subject  to  judicial4J 
review.  ^ 
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itjr'CbXlXA)  Any  person  who  has  been  determined  to  be  liable  under 
'^tion  3802  of  this  title  pursuant  to  section  3803  of  this  title  may 
y^:ain  review  of  such  determination  in — 

"(i)  the  United  States  district  court  for  the  district  in  which 
such  person  resides  or  transacts  business; 

"(ii)  the  United  States  district  court  for  the  district  in  which 
the  claim  or  statement  upon  which  the  determination  of  liabil- 
ity is  based  was  made,  presented,  or  submitted;  or 

"(iii)  the  United  States  District  Court  for  the  District  of 
Columbia. 

B)  Such  review  may  be  obtained  by  filing  in  any  such  court  a 
'itten  petition  that  such  determination  be  modified  or  set  aside. 
Vh  petition  shall  be  filed — 

"(i)  only  after  such  person  has  exhausted  all  administrative 
remedies  under  this  chapter;  and 

''(ii)  within  60  days  after  the  date  on  which  the  authority  head 
sends  such  person  a  copy  of  the  decision  of  such  authority  head 
under  section  3803(i)(2)  of  this  title. 
%'(2)  The  clerk  of  the  court  shall  transmit  a  copy  of  a  petition  filed 
4der  paragraph  (1)  of  this  subsection  to  the  authority  and  to  the 
^f-torney  General.  Upon  receipt  of  the  copy  of  such  petition,  the 
I  thority  shall  transmit  to  the  Attorney  General  the  record  in  the 
Dceeding  resulting  in  the  determination  of  liability  under  section 
32  of  this  title.  Except  as  otherwise  provided  in  this  section,  the 
;trict  courts  of  the  United  States  shall  have  jurisdiction  to  review 
bj{^3  decision,  findings,  and  determinations  in  issue  and  to  affirm, 
j^jidify,  remand  for  further  consideration,  or  set  aside,  in  whole  or  in 
::|frt,  the  decision,  findings,  and  determinations  of  the  authority,  and 
I  enforce  such  decision,  findings,  and  determinations  to  the  extent 
.f.lat  such  decision,  findings,  and  determinations  are  affirmed  or 
I  jdified. 

'(c)  The  decisions,  findings,  and  determinations  of  the  authority 
j^ith  respect  to  questions  of  fact  shall  be  final  and  conclusive,  and 
•;j;all  not  be  set  aside  unless  such  decisions,  findings,  and  determina- 
-^^ns  are  found  by  the  court  to  be  unsupported  by  substantial 
^j^jidence.  In  concluding  whether  the  decisions,  findings,  and  deter- 

I  nations  of  an  authority  are  unsupported  by  substantial  evidence, 

court  shall  review  the  whole  record  or  those  parts  of  it  cited  by  a 
'jj^rty,  and  due  account  shall  be  taken  of  the  rule  of  prejudicial  error. 
..^"(d)  Any  district  court  reviewing  under  this  section  the  decision, 
.'  .idings,  and  determinations  of  an  authority  shall  not  consider  any 
•:jjjection  that  was  not  raised  in  the  hearing  conducted  pursuant  to 
;:^:tion  3803ff)  of  this  title  unless  a  demonstration  is  made  of 
;jj^traordinary  circumstances  causing  the  failure  to  raise  the  objec- 
;  ij»n.  If  any  party  demonstrates  to  the  satisfaction  of  the  court  that 
Jfiditional  evidence  not  presented  at  such  hearing  is  material  and 
;'^at  there  were  reasonable  grounds  for  the  failure  to  present  such 
""/idence  at  such  hearing,  the  court  shall  remand  the  matter  to  the 

;  .thority  for  consideration  of  such  additional  evidence. 

'  ''(e)  Upon  a  final  determination  by  the  district  court  that  a  person 

I I  liable  under  section  3802  of  this  title,  the  court  shall  enter  a  final 
jdgment  for  the  appropriate  amount  in  favor  of  the  United  States. 

3806.  Collection  of  civil  penalties  and  assessments 

flf'Xa)  The  Attorney  General  shall  be  responsible  for  judicial 
ijiiforcement  of  any  civil  penalty  or  assessment  imposed  pursuant  to 
e  provisions  of  this  chapter. 


Ante,  pp.  1937, 
1939. 


Records. 


Records. 
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"(b)  Any  penalty  or  assessment  imposed  in  a  determination  wH . 
has  become  final  pursuant  to  this  chapter  may  be  recovered  is 
civil  action  brought  by  the  Attorney  General.  In  any  such  actioni 
matter  that  was  raised  or  that  could  have  been  raised  in  a  heai 
Ante,  p.  1939.        conducted  under  section  3803(f)  of  this  title  or  pursuant  to  judil^' 
Ante,  p.  1944.        review  under  section  3805  of  this  title  may  be  raised  as  a  defe  P 
and  the  determination  of  liability  and  the  determination  of  amoi  se 
of  penalties  and  assessments  shall  not  be  subject  to  review.         s  se 
"(c)  The  district  courts  of  the  United  States  shall  have  jurisdic '  ^^l 
of  any  action  commenced  by  the  United  States  under  subsectior  i^* 
of  this  section.  1 1 

"(d)  Any  action  under  subsection  (b)  of  this  section  may,  witF" 
regard  to  venue  requirements,  be  joined  and  consolidated  witl|  t' 
asserted  as  a  counterclaim,  cross-claim,  or  setoff  by  the  Un^  ,j 
States  in  any  other  civil  action  which  includes  as  parties  the  Un 
States  and  the  person  against  whom  such  action  may  be  brou^  (a 
'(e)  The  United  States  Claims  Court  shall  have  jurisdiction  of  s 

in 


action  under  subsection  (b)  of  this  section  to  recover  any  penalt 
assessment  if  the  cause  of  action  is  asserted  by  the  United  State 
a  counterclaim  in  a  matter  pending  in  such  court. 

"(D  The  Attorney  General  shall  have  exclusive  authority  to  oP 
promise  or  settle  any  penalty  or  assessment  the  determinatioJ' 
which  is  the  subject  of  a  pending  petition  pursuant  to  section  38C|js 
this  title  or  a  pending  action  to  recover  such  penalty  or  assessn 
pursuant  to  this  section.  !|^' 

"(g)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection, 
amount  of  penalty  or  assessment  collected  under  this  chapter  s 
be  deposited  as  miscellaneous  receipts  in  the  Treasury  of  the  Unj 
States. 

"(2)(A)  Any  amount  of  a  penalty  or  assessment  imposed  by 
United  States  Postal  Service  under  this  chapter  shall  be  deposite 
the  Postal  Service  Fund  established  by  section  2003  of  title 

"(B)  Any  amount  of  a  penalty  or  assessment  imposed  by. 
Secretary  of  Health  and  Human  Services  under  this  chapter  > 
respect  to  a  claim  or  statement  made  in  connection  with  old  age 
42  use  401.  survivors  benefits  under  title  II  of  the  Social  Security  Act  shal' "[ 
deposited  in  the  Federal  Old-Age  and  Survivors  Insurance  T 
Fund. 

"(C)  Any  amount  of  a  penalty  or  assessment  imposed  by 
Secretary  of  Health  and  Human  Services  under  this  chapter  ^ 
respect  to  a  claim  or  statement  made  in  connection  with  disab 
benefits  under  title  II  of  the  Social  Security  Act  shall  be  deposite 
the  Federal  Disability  Insurance  Trust  Fund. 

"(D)  Any  amount  of  a  penalty  or  assessment  imposed  by 
Secretary  of  Health  and  Human  Services  under  this  chapter  y 
respect  to  a  claim  or  statement  made  in  connection  with  beni 
42  use  1395c.       under  part  A  of  title  XVIII  of  the  Social  Security  Act  shal 
deposited  in  the  Federal  Hospital  Insurance  Trust  Fund. 

"(E)  Any  amount  of  a  penalty  or  assessment  imposed  by 
Secretary  of  Health  and  Human  Services  under  this  chapter  ^ 
respect  to  a  claim  or  statement  made  in  connection  with  ben! 
42  use  1395j.  under  part  B  of  title  XVIII  of  the  Social  Security  Act  shal 
deposited  in  the  Federal  Supplementary  Medical  Insurance  T 
Fund. 


ipli 
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^J3807.  Right  to  administrative  offset  % 

^^i'(a)  The  amount  of  any  penalty  or  assessment  which  has  become 
Val  under  section  3803  of  this  title,  or  for  which  a  judgment  has 
riisn  entered  under  section  3805(e)  or  3806  of  this  title,  or  any 
iciount  agreed  upon  in  a  settlement  or  compromise  under  section 
::ei:33(j)  or  3806(f)  of  this  title,  may  be  collected  by  administrative 
::aset  under  section  3716  of  this  title,  except  that  an  administrative 

set  may  not  be  made  under  this  subsection  against  a  refund  of  an 
uTsrpayment  of  Federal  taxes,  then  or  later  owing  by  the  United 
:on:ates  to  the  person  liable  for  such  penalty  or  assessment. 

'(b)  Ail  amounts  collected  pursuant  to  this  section  shall  be  remit- 
ithfl  to  the  Secretary  of  the  Treasury  for  deposit  in  accordance  with 
nthiption  3806(g)  of  this  title. 


3808.  Limitations 


^i\a)  A  hearing  under  section  3803(d)(2)  of  this  title  with  respect  to 
jf  ]!laim  or  statement  shall  be  commenced  within  6  years  after  the 
LtTjte  on  which  such  claim  or  statement  is  made,  presented,  or 
ri^jDmitted. 

'(b)  A  civil  action  to  recover  a  penalty  or  assessment  under 
cc'tion  3806  of  this  title  shall  be  commenced  within  3  years  after  the 
o](te  on  which  the  determination  of  liability  for  such  penalty  or 
,^{isessment  becomes  final. 

an: '(c)  If  at  any  time  during  the  course  of  proceedings  brought 
rsuant  to  this  chapter  the  authority  head  receives  or  discovers 
n  ,y  specific  information  regarding  bribery,  gratuities,  conflict  of 
.  sheerest,  or  other  corruption  or  similar  activity  in  relation  to  a  false 
v4im  or  statement,  the  authority  head  shall  immediately  report 
"  ch  information  to  the  Attorney  General,  and  in  the  case  of  an 
,  thority  in  which  an  Office  of  Inspector  General  is  established  by 
jj^e  Inspector  General  Act  of  1978  or  by  any  other  Federal  law,  to 
lg  ,e  Inspector  General  of  that  authority. 

r  3809.  Regulations 

^  /'Within  180  days  after  the  date  of  enactment  of  this  chapter,  each 
^^thority  head  shall  promulgate  rules  and  regulations  necessary  to 
jjjiplement  the  provisions  of  this  chapter.  Such  rules  and  regulations 
all— 

"(1)  ensure  that  investigating  officials  and  reviewing  officials 
are  not  responsible  for  conducting  the  hearing  required  in 
.  jj    section  3803(f)  of  this  title,  making  the  determinations  required 
by  subsections  (f)  and  (h)  of  section  3803  of  this  title,  or  making 
collections  under  section  3806  of  this  title;  and 

"(2)  require  a  reviewing  official  to  include  in  any  notice 
required  by  section  3803(a)(2)  of  this  title  a  statement  which 
specifies  that  the  reviewing  official  has  determined  that  there  is 
a  reasonable  prospect  of  collecting,  from  a  person  with  respect 
^  to  whom  the  reviewing  official  is  referring  allegations  of  liabil- 
ity in  such  notice,  the  amount  for  which  such  person  may  be 
,  liable. 

mj?  3810.  Reports 

"Not  later  than  October  31  of  each  year,  each  authority  head  shall 


Tl, 


epare  and  transmit  to  the  appropriate  committees  and  sub- 
mmittees  of  the  Congress  an  annual  report  summarizing  actions 


31  use  3807. 
Taxes. 

Ante,  p.  1939. 
Ante,  pp.  1944, 
1945. 
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taken  under  this  chapter  during  the  most  recent  12-month  pen 
ending  the  previous  September  30.  Such  report  shall  includ<f^f 
"(1)  a  summary  of  matters  referred  by  the  investigate  i^' 
official  of  the  authority  to  the  reviewing  official  of  the  author]  'S' 
Ante,  p.  1939.  under  section  3803(a)(1)  of  this  title  during  such  period;         *  f 

"(2)  a  summary  of  matters  transmitted  to  the  Attorney  G 
eral  under  section  3803(a)(2)  of  this  title  during  such  peri 
"(3)  a  summary  of  all  hearings  conducted  by  presiding  offic 
under  section  3803(f)  of  this  title,  and  the  results  of  such  he 
ings,  during  such  period;  and 

*'(4)  a  summary  of  the  actions  taken  during  such  period 
collect  any  civil  penalty  or  assessment  imposed  under  t 
chapter. 

31  use  3811.        "§  3811.  Effect  on  other  law 

"(a)  This  chapter  does  not  diminish  the  responsibility  of  e 
44  use  3501  et      agency  to  comply  with  the  provisions  of  chapter  35  of  title 
seq.  "(b)  This  chapter  does  not  supersede  the  provisions  of  section  31 

of  title  44.  , 
"(c)  P'or  purposes  of  this  section,  the  term  'agency'  has  the  saS 
meaning  as  in  section  3502(1)  of  title  44. 

31  use  3812.        "§  3812.  Prohibition  against  delegation 

"Any  function,  duty,  or  responsibility  which  this  chapter  specil 
be  carried  out  by  the  Attorney  General  or  an  Assistant  Attori 
General  designated  by  the  Attorney  General,  shall  not  be  delega 
to,  or  carried  out  by,  any  other  officer  or  employee  of  the  Depj 
ment  of  Justice.". 

(b)  Technical  Amendment. — The  table  of  chapters  for  subtitle 
of  title  31,  United  States  Code,  is  amended  by  inserting  after 
item  relating  to  chapter  37  the  following  new  item:  rjre 
"38.  Administrative  Remedies  for  False  Claims  and  Statements   38 

(c)  Conforming  Amendments.— Section  504(b)(1)(C)  of  title! 
United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  before  **(ii)";  and 

(2)  by  inserting  before  the  semicolon  a  comma  and  "and  ( 
Ante,  p.  1934.             any  hearing  conducted  under  chapter  38  of  title  31". 

31  use  3801  SEC.  6104.  EFFECTIVE  DATE. 

This  subtitle  and  the  amendments  made  by  this  subtitle  shall  ti  f 
effect  on  the  date  of  enactment  of  this  Act,  and  shall  applj'  to  £ 
claim  or  statement  made,  presented,  or  submitted  on  or  after  si 
date. 


a! 


ei] 


TITLE  VII— FISCAL  PROCEDURES 


(a) 


2  use  907  note.      SEC.  7001.  COST-OF-LIVING     ADJUSTMENTS     IN     CERTAIN  FEDEF 

BENEFITS.  I 

(a)  In  General. — Benefits  which  are  payable  in  calendar  y  i 
1987,  1988,  1989,  1990,  or  1991,  under  programs  listed  in  sect 
257(1)(A)  of  the  Balanced  Budget  and  Emergency  Deficit  Control .  ( 
2  use  907.  of  1985  (Public  Law  99-177),  including  any  cost-of-living  adjustm  i 

in  such  benefits,  shall  not  be  subject  to  modification,  suspension 
reduction  in  such  calendar  year  pursuant  to  a  Presidential  or  i 
issued  under  such  Act. 
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Definition. — For  purposes  of  this  section,  the  term  "cost-of- 
A^,.ng  adjustment"  means  any  increase  or  change  in  the  amount  of  a 
iiuiiefit  or  in  standards  relating  to  such  benefit  under  any  provision 
:oi|iF ederal  law  which  requires  such  increase  or  change  as  a  result  of 
^  change  in  the  Consum.er  Price  Index  (or  any  component  thereof) 
G  {any  other  index  which  measures  costs,  prices,  or  wages. 
l^i^C.  7002.  EXEMPT  PROGRAMS  AND  ACTIVITIES. 

iiega)  In  GENERAL.—Section  255(gXl)  of  the  Balanced  Budget  and 
fiergency  Deficit  Control  Act  of  1985  (2  U.S.C.  905(g)(1))  is  amend- 
by  inserting  after  the  item  relating  to  Compensation  of  the 
tjjesident  the  following  new  item:  '  ^ 

''Dual  benefits  payments  account  (60-0111-0-1-601);". 
|b)  Application— The  amendment  made  by  subsection  (a)  shall    2  USC  905  note, 
ply  to  fiscal  years  beginning  after  September  30,  1986, 

ilb.  7003.  COMPUTATION  OF  RETIREMENT  ANNUITY  FOR  PART  TIME 

I  EMPLOYMENT. 

Qij 

I  a)(l)  Subsection  (b)  of  section  15204  of  the  Consolidated  Omnibus 
,  ;/dget  Reconciliation  Act  of  1985  (Public  Law  99-272;  100  Stat.  335)    38  USC  4109. 
•^"-epealed. 

2)  The  provision  of  title  38,  United  States  Code,  that  was  repealed 
[  such  subsection  is  revived. 

lib)  Subsection  (c)  of  section  15204  of  such  Act  is  redesignated  as  5  USC  8339  note 
<^PDsection  (b). 

^^■c)  This  section  is  effective  with  respect  to  individuals  who  retire    Effective  date. 
?a<'ier  September  19,  1986.  38  USC  4109 

ip  note. 
C.  7004.  REVENUE  SHARING  PAYMENTS. 

le  e^Totwithstanding  section  6702(b)  of  title  31.  United  States  Code, 
r  1 3  Secretary  of  the  Treasury  shall  make  the  installment  payment 

revenue  sharing  funds  under  chapter  67  of  such  title  that  is    31  USC  6701 
]«4aerwise  required  to  be  paid  on  or  before  October  5,  1986,  by  no  seq. 

er  than  September  30,  1986. 

I  C.  700.5.  HIGHER  EDUCATION  SAVINGS. 

I  For  the  purpose  of  complying  with  the  instructions  set  forth  in  the 
^  Vjicurrent  resolution  on  the  budget  for  the  fiscal  year  1987  (S.  Con. 
120,  99th  Congress,  agreed  to  June  27,  1986),  the  provisions  of 
bill,  S.  1965,  as  passed  by  the  House  of  Representatives  on    Ante,  p.  1268. 
ptember  24,  1986,  as  passed  by  the  Senate  on  September  25,  1986, 
^fd  submitted  to  the  President,  shall  be  treated  as  if  they  were 
"eluded  in  this  Act. 

C.  7006.  MISCELLANEOUS. 

(a)  Section  20001(d)  of  the  Consolidated  Omnibus  Budget  Reconcili- 

ffon  Act  of  1985  is  amended—  Ante,  p.  390. 

(1)  by  striking  out  "(1)(A)  above  if  in  paragraph  (2)  and 
inserting  in  lieu  thereof  "paragraph  (1)(A)  if  the  Chairman  and 
Ranking  Minority  Member  of  the  Committee  on  the  Budget  and 
the  Chairman  and  Ranking  Minority  Member  of  the  Committee 
which  reported  the  provision  certify  that"; 

(2)  by  striking  out  "it  is  designed  to  mitigate  the"  in  clause  (A 
of  such  paragraph  and  inserting  in  lieu  thereof  "the  provision 

d  mitigates"; 

rij      (3)  by  striking  out  "it"  in  clause  (B)  of  such  paragraph  and 
inserting  in  lieu  thereof  "the  provision";  and 
(4)  by  adding  at  the  end  thereof  the  following  new  paragrapn. 
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Ante,  p.  390. 


20  use  1063. 


Ante,  p.  1296. 


Ante,  p.  1307. 


Minorities. 


Massachusetts. 


"(3)  A  provision  reported  by  a  committee  shall  not  be  considerJ 
extraneous  under  paragraph  (1)(C)  if  (A)  the  provision  is  an  integif| 
part  of  a  provision  or  title,  which  if  introduced  as  a  bill  or  resoluti. 
would  be  referred  to  such  committee,  and  the  provision  sets  for 
the  procedure  to  carry  out  or  implement  the  substantive  provisio 
that  were  reported  and  which  fall  within  the  jurisdiction  of  su 
committee;  or  (B)  the  provision  states  an  exception  to,  or  a  spec; 
application  of,  the  general  provision  or  title  of  which  it  is  a  part  a: 
such  general  provision  or  title  if  introduced  as  a  bill  or  resoluti 
would  be  referred  to  such  committee.". 

(b)  Section  20001(c)  of  such  Act  is  amended  by  striking  out  "Jar 
ary  2,  1987"  and  inserting  in  lieu  thereof  "January  2,  1988".  ^ 

(c)  Senate  Resolution  286  (99th  Congress,  2d  Session)  is  amendljP 
by  striking  "section  1201"  each  place  it  appears  and  inserting  in  li 
thereof  "section  20001" 


SEC.  7007.  MODIFICATION  OF  TITLE  III,  PART  B,  HIGHER  EDUCATION  A- 


ALLOCATION  FORMULA. 


by  i] 


I 


Section  324  of  the  Higher  Education  Act  (as  amended 
Higher  Education  Amendments  of  1986)  is  amended — 

(1)  by  redesignating  subsections  (d),  (e),  and  (f)  as  subsectiolj 
(e),  (f),  and  (g),  respectively; 

(2)  by  inserting  after  subsection  (c)  the  following  new  subs<|sj 
tion: 

"(d)  Minimum  Allotment— U)  Notwithstanding  subsections 
(b),  and  (c),  the  amount  allotted  to  each  part  B  institution  under  tl 
section  shall  not  be  less  than  $350,000. 

"(2)  If  the  amount  appropriated  pursuant  to  section  360(a)(2)(A) 
any  fiscal  year  is  not  sufficient  to  pay  the  minimum  allotme||il 
required  by  paragraph  (1)  of  this  subsection  to  all  part  B  instil 
tions,  the  amount  of  such  minimum  allotments  shall  be  rataMji 
reduced.  If  additional  sums  become  available  for  such  fiscal  yeijoi 
such  reduced  allocation  shall  be  increased  on  the  same  basis  as  th^  tfjl 
were  reduced  (until  the  amount  allotted  equals  the  minimum  all| 
ment  required  by  paragraph  (1)).";  and 

(3)  by  striking  out  "subsection  (a),  (b),  or  (c)"  in  subsection 
(as  redesignated  by  paragraph  (1)  of  this  subsection)  and  inse 
ing  in  lieu  thereof  "subsection  (a),  (b),  (c),  or  (d)";  and 

(4)  by  amending  subsection  (c)  to  read  as  follows: 
"(c)  Allotment;  Graduate  and  Professional  Student  BASiSi- 

From  the  amounts  appropriated  to  carry  out  this  part  for  any  flsc 
year,  the  Secretary  shall  allot  to  each  part  B  institution  a  su 
which  bears  the  same  ratio  to  one-fourth  of  that  amount  as  t 
percentage  of  graduates  per  institution,  who  are  admitted  to  and 
attendance  at  a  graduate  or  professional  school  in  a  degree  progra 
in  disciplines  in  which  Blacks  are  underrepresented,  bears  to  tir 
percentage  of  such  graduates  per  institution  for  all  part  i 
institutions." 

SEC.  7008.  USE  OF  URBAN  RENEWAL  LAND  DISPOSITION  PROCEEDS. 

Notwithstanding  any  other  provision  of  law  or  other  requiremei 
the  City  of  Boston  in  the  State  of  Massachusetts  is  authorized 
retain  any  land  disposition  proceeds  from  the  financially  closed-o 
Government  Center  Urban  Renewal  Project  (NO  MASS.  R-35)  r 
paid  to  the  Department  of  Housing  and  Urban  Development,  and 
use  such  proceeds  in  accordance  with  the  requirements  of  t 
community  development  block  grant  program  specified  in  title  I 
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'^a  Housing  and  Community  Development  Act  of  1974.  The  City  of  42  use  530i. 
6ton  shall  retain  such  proceeds  in  a  lump  sum  and  shall  be 
titled  to  retain  and  use  all  past  and  future  earnings  from  such 
oceeds,  including  any  interest. 


jj  f        Subtitle  A— Revenue  Provisions 

a  3  PART  I— INCREASES  IN  CERTAIN  PENALTIES 


TITLE  VIII— REVENUES,  TRADE,  AND 
RELATED  PROGRAMS 


C.  8001.  INCREASE    IN    PENALTY   FOR   UNDERPAYMENTS   OF  TAX 
DEPOSITS. 

a)  In  General.— Subsection  (a)  of  section  6656  of  the  Internal 
venue  Code  of  1954  (relating  to  underpayment  of  deposits)  is    Post,  p.  2095; 
lended  by  striking  out  "5  percent"  and  inserting  in  lieu  thereof   26  use  6656. 

0  percent". 

^;b)  Effective  Date— The  amendment  made  by  subsection  (a)   26 use  6656 
all  apply  to  penalties  assessed  after  the  date  of  the  enactment  of  ^^te. 
^is  Act. 

C.  8002.  INCREASE  IN  PENALTY  FOR  SUBSTANTIAL  UNDERSTATEMENT 
OF  LIABILITY. 

(a)  In  General. — Subsection  (a)  of  section  6661  of  the  Internal  26  use  6661. 
•venue  Code  of  1954  (relating  to  substantial  understatement  of 

ibility)  is  amended  to  read  as  follows: 

"(a)  Addition  to  Tax.— If  there  is  a  substantial  understatement  of 
^icome  tax  for  any  taxable  year,  there  shall  be  added  to  the  tax  an 
nount  equal  to  25  percent  of  the  amount  of  any  underpayment 
tributable  to  such  understatement." 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  26  use  6661 
all  apply  to  penalties  assessed  after  the  date  of  the  enactment  of  note. 

is  Act. 

(c)  Repeal  of  Increase  in  Penalty  by  Tax  Reform  Act  of  26use  666i, 
'86.— Section  1504  of  the  Tax  Reform  Act  of  1986  (relating  to  6661  note_ 
crease  in  penalty  for  substantial  understatement  of  liability)  is         p  ^'^^ 
^•reby  repealed. 

j    PART  II— CERTAIN  EXCISE  TAX  DEPOSITS 
J  ACCELERATED 

\:C.  8011.  CERTAIN  EXCISE  TAX  DEPOSITS  ACCELERATED. 

[  (a)  Tobacco.— 

(1)  In  general.— Paragraph  (2)  of  section  5703(b)  of  the  In- 
;    ternal  Revenue  Code  of  1954  (relating  to  method  of  payment  of 

1  tax)  is  amended  to  read  as  follows:  Post,  p.  2095; 

1"(2)  Time  for  payment  of  taxes.—  26  use  5703. 

"(A)  In  general.— Except  as  otherwise  provided  in  this 
I         paragraph,  in  the  case  of  taxes  on  tobacco  products  and 
cigarette  papers  and  tubes  removed  during  any  semi- 
3         monthly  period  under  bond  for  deferred  payment  of  tax,  the 
last  day  for  payment  of  such  taxes  shall  be  the  14th  day 
S         after  the  last  day  of  such  semimonthly  period. 
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"(B)  Imported  articles.— In  the  case  of  tobacco  product 
and  cigarette  papers  and  tubes  which  are  imported  into  th 
United  States — 

"(i)  In  general. — The  last  day  for  payment  of  ta( 
shall  be  the  14th  day  after  the  date  on  which  the  articl 
is  entered  into  the  customs  territory  of  the  Unite 
States. 

"(ii)  Special  rule  for  entry  for  warehousing.- 
Except  as  provided  in  clause  (iv),  in  the  case  of  an  entr 
for  warehousing,  the  last  day  for  payment  of  tax  sha^ 
not  be  later  than  the  14th  day  after  the  date  on  whic 
the  article  is  removed  from  the  1st  such  warehouse 

"(iii)  Foreign  trade  zones. — Except  as  provided  i 
clause  (iv)  and  in  regulations  prescribed  by  the  Sec 
retary,  articles  brought  into  a  foreign  trade  zone  shal 
notwithstanding  any  other  provision  of  law,  be  treate 
,  for  purposes  of  this  subsection  as  if  such  zone  were 

single  customs  warehouse. 

''(iv)  Exception  for  articles  destined  for  export.-, 
Clauses  (ii)  and  (iii)  shall  not  apply  to  any  article  whic]! 
is  shown  to  the  satisfaction  of  the  Secretary  to  b 
destined  for  export. 
"(C)  Tobacco  products  and  cigarette  papers  and  tube 

BROUGHT  INTO  THE  UNITED  STATES  FROM  PUERTO  RICO.— Ii 

the  case  of  tobacco  products  and  cigarette  papers  and  tube 
which  are  brought  into  the  United  States  from  Puerto  Rice 
the  last  day  for  payment  of  tax  shall  be  the  14th  day  afte' 
the  date  on  which  the  article  is  brought  into  the  Unites 
States. 

"(D)  Special  rule  where  14th  day  falls  on  saturda\ 
SUNDAY,  OR  HOLIDAY. — Notwithstanding  section  7503,  if,  bui 
for  this  subparagraph,  the  due  date  under  this  paragrap] 
would  fall  on  a  Saturday,  Sunday,  or  a  legal  holiday  (a 
defined  in  section  7503),  such  due  date  shall  be  the  immd 
diately  preceding  day  which  is  not  a  Saturday,  Sunday,  o|ii 
such  a  holiday." 
(2)  Technical  amendment. — Subsection  (c)  of  section  5704  & 
such  Code  (relating  to  tobacco  products  and  cigarette  papers  an 
tubes  released  in  bond  from  customs  custody)  is  amended  bt 
striking  out  "to  a  manufacturer  of  tobacco  products  or  cigarett^d 
papers  and  tubes  or", 
(b)  Distilled  Spirits,  Wines,  and  Beer. — 

(1)  In  general. — Subsection  (d)  of  section  5061  of  such  Cod'? 
(relating  to  method  of  collecting  tax)  is  amended  to  read  a 
follows: 

"(d)  Time  for  Collecting  Tax  on  Distilled  Spirits,  Wines,  an) 
Beer.— 

"(1)  In  general. — Except  as  otherwise  provided  in  thi 
subsection,  in  the  case  of  distilled  spirits,  wines,  and  beer  t 
which  this  part  applies  (other  than  subsection  (b)  of  this  section^ 
which  are  withdrawn  under  bond  for  deferred  payment  of  taii 
the  last  day  for  payment  of  such  tax  shall  be  the  14th  day  afte 
the  last  day  of  the  semimonthly  period  during  which  the  with 
drawal  occurs. 

"(2)  Imported  articles.— In  the  case  of  distilled  spirits,  wines 
and  beer  which  are  imported  into  the  United  States  (other  thai' 
in  bulk  containers) —  i 
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"(A)  In  general.— The  last  day  for  payment  of  tax  shall 
be  the  14th  day  after  the  date  on  which  the  article  is 
entered  into  the  customs  territory  of  the  United  States.  - 

"(B)  Special  rule  for  entry  for  warehousing.— Except 
as  provided  in  subparagraph  (D),  in  the  case  of  an  entry  for 
v/arehousing,  the  last  day  for  payment  of  tax  shall  not  be 
later  than  the  14th  day  after  the  date  on  which  the  article 
is  removed  from  the  1st  such  warehouse, 
n  "(C)  Foreign  trade  zones.— Except  as  provided  in 

li  subparagraph  (D)  and  in  regulations  prescribed  by  the  See- 
ch retary,  articles  brought  into  a  foreign  trade  zone  shall, 
iq;;  notwithstanding  any  other  provision  of  law,  be  treated  for 
purposes  of  this  subsection  as  if  such  zone  were  a  single 
customs  warehouse. 

"(D)  Exception  for  articles  destined  for  export.— Sub- 
paragraphs  (B)  and  (C)  shall  not  apply  to  any  article  which 
is  shown  to  the  satisfaction  of  the  Secretary  to  be  destined 
for  export. 

"(3)  Distilled  spirits,  wines,  and  beer  brought  into  the 
kI}  united  states  from  PUERTO  RICO.— In  the  case  of  distilled  spir- 
ts its,  wines,  and  beer  which  are  brought  into  the  United  States 
(other  than  in  bulk  containers)  from  Puerto  Rico,  the  last  day 
ii2  for  payment  of  tax  shall  be  the  14th  day  after  the  date  on  which 
-li  the  article  is  brought  into  the  United  States. 
Dta     "(4)  Special  rule  where  14th  day  falls  on  Saturday, 
car  SUNDAY,  OR  HOUDAY.— Notwithstanding  section  7503,  if,  but  for 
-i^  this  paragraph,  the  due  date  under  this  subsection  for  payment 
of  tax  would  fall  on  a  Saturday,  Sunday,  or  a  legal  holiday 
(within  the  meaning  of  section  7503),  such  due  date  shall  be  the 
iA\v  immediately  preceding  day  which  is  not  a  Saturday,  Sunday,  or 
on  such  a  holiday." 

ipi(     (2)  Technical  amendmei-^t.- Paragraph  (2)  of  section  5054(a) 
ai£  of  such  Code  (relating  to  determination  and  collection  of  tax  on 
369  beer)  is  amended  by  striking  out  all  that  follows  "or,"  and 
oi:  inserting  in  lieu  thereof  "if  entered  for  warehousing,  at  the  time 

of  removal  from  the  1st  such  warehouse". 
4  co:)  Effective  Dates.—  26  use  5061 

anol  (1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
ibTC  amendments  made  by  this  section  shall  apply  to  removals 

during  semimonthly  periods  ending  on  or  after  December  31, 
i  1986. 

(  (2)  Imported  articles,  etc.— Subparagraphs  (B)  and  (C)  of 
\t^^  section  5703(b)(2)  of  the  Internal  Revenue  Code  of  1954  (as  added 
]  aif  by  this  section),  paragraphs  (2)  and  (3)  of  section  5061(d)  of  such    26  USC  5703. 

Code  (£is  amended  by  this  section),  and  the  amendments  made 
ocn  by  subsections  (a)(2)  and  03)(2)  shall  apply  to  articles  imported, 
I  entered  for  warehousing,  or  brought  into  the  United  States  or  a 
.jjjjij  foreign  trade  zone  after  December  15,  1986. 
>r  ui  (3)  Special  rule  for  distilled  spirits  and  tobacco  for  semi- 
^(juj  monthly  period  ending  DECEMBER  15,  1986.— With  respect  to 

remittances  of— 

.Jil  (A)  taxes  imposed  on  distilled  spirits  by  section  5001  or 

7652  of  such  Code,  and 
(B)  taxes  imposed  on  tobacco  products  and  cigarette 
£ti!       papers  and  tubes  by  section  5701  or  7652  of  such  Code, 
for  the  semimonthly  period  ending  December  15,  1986,  the  last 
day  for  payment  of  such  remittances  shall  be  January  14,  1987. 
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(4)  Treatment  of  smokeless  tobacco  in  inventory  on  Jui 
30,  1986.— The  tax  imposed  by  section  5701(e)  of  the  Intern 
26  use  5701.  Revenue  Code  of  1954  shall  not  apply  to  any  smokeless  tobac 

which — 

(A)  on  June  30,  1986,  was  in  the  inventory  of  the  man 
facturer  or  importer,  and 

(B)  on  such  date  was  in  a  form  ready  for  sale. 

PART  III— TAX  TREATMENT  OF  CONRAIL  PUBLI 

SALE 

45  use  1347.  SEC.  8021.  TAX  TREATMENT  OF  CONRAIL  PUBLIC  SALE. 

(a)  Treatment  as  New  Corporation.— 

(1)  In  general. — For  periods  after  the  public  sale,  for  pi 
Post,  p.  2095.              poses  of  the  Internal  Revenue  Code  of  1954,  Conrail  shall  i 

treated  as  a  new  corporation  which  purchased  all  of  its  assets 
of  the  beginning  of  the  day  after  the  date  of  the  public  sale  1 
an  amount  equal  to  the  deemed  purchase  price. 

(2)  Allocation  among  assets.— The  deemed  purchase  prif 
shall  be  allocated  among  the  assets  of  Conrail  in  accordan 
with  the  temporary  regulations  prescribed  under  section  338 

26  use  338.  the  Internal  Revenue  Code  of  1954  (as  such  regulations  were 

effect  on  the  date  of  the  enactment  of  this  Act).  The  Secreta 
shall  establish  specific  guidelines  for  carrying  out  the  precedi 
sentence  so  that  the  basis  of  each  asset  will  be  clearly  ascerta 
able.  For  purposes  of  applying  the  regulations  referred  to  in  t' 
first  sentence,  accounts  receivable  and  materials  and  suppl 
shall  be  treated  as  cash  equivalents. 

(3)  Deemed  purchase  price. — For  purposes  of  this  subsectic 
the  deemed  purchase  price  is  an  amount  equal  to  the  gr< 
amount  received  pursuant  to  the  public  sale,  multiplied  b> 
fraction — 

(A)  the  numerator  of  which  is  100  percent,  and 
Securities.  (B)  the  denominator  of  which  is  the  percentage  (by  val 

of  the  stock  of  Conrail  sold  in  the  public  sale. 
The  am.ount  determined  under  the  preceding  sentence  shall 
adjusted  under  regulations  prescribed  by  the  Secretary 
liabilities  of  Conrail  and  other  relevant  items. 

(b)  No  Income  From  Cancellation  of  Debt  or  Preferi 
Stock. — No  amount  shall  be  included  in  the  gross  income  of  a 
person  by  reason  of  any  cancellation  of  any  obligation  (or  prefen 
stock)  of  Conrail  in  connection  with  the  public  sale. 

(c)  Disallowance  of  Certain  Deductions. — No  deduction  shjlt 
be  allowed  to  Conrail  for  any  amount  which  is  paid  after  the  datefcs) 
the  public  sale  lo  employees  of  Conrail  for  services  performed  on 
before  the  date  of  the  public  sale. 

(d)  Waiver  of  Certain  Employee  Stock  Ownership  Plan  Prc 
siONS. — For  purposes  of  determining  whether  the  employee  stcfP^ 
ownership  plans  of  Conrail  meet  the  qualifications  of  sections 

26  use  401,  501.     and  501  of  the  Internal  Revenue  Code  of  1954—  ' 
(1)  the  limits  of  section  415  of  such  Code  (relating  to  limi 
tions  on  benefits  and  contributions  under  qualified  plans)  sh 
not  apply  with  respect  to  interests  in  stock  transferred  pursue 
to  this  Act  or  a  law  heretofore  enacted,  and 
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(2)  the  2-year  waiting  period  for  withdrawals  shall  not  apply 
J  to  withdrawals  of  amounts  (or  shares)  in  participants  accounts 
'  in  connection  with  the  public  sale. 
ie)  Definitions.— For  purposes  of  this  section- 
al (1)  CoNRAiL.— The  term  "Conrail"  means  the  Consolidated 
'  Rail  Corporation.  Such  term  includes  any  corporation  which 
was  a  subsidiary  of  Conrail  immediately  before  the  public  sale. 

(2)  PuBUC  SALE.— The  term  "public  sale"  means  the  sale  of 
1    stock  in  Conrail  pursuant  to  a  public  offering  under  the  Conrail 

Privatization  Act.  If  there  is  more  than  1  public  offering  under    Ante,  p.  1892. 
such  Act,  such  term  means  the  sale  pursuant  to  the  initial 
public  offering  under  such  Act. 

(3)  Secretary.— The  term  "Secretary"  means  the  Secretary  of 
the  Treasury  or  his  delegate. 

PART  IV— TAX  ON  PETROLEUM  AND  OIL  SPILL 
'  LIABILITY  TRUST  FUND 


subpart  A— Tax  Provisions  if  Superfund  Amendments 
ail  Not  Enacted 

'JC.  8031.  TAX  ON  PETROLEUM. 

*  a)  In  General.— Subsections  (a)  and  (b)  of  section  4611  of  the 
^^^:ernal  Revenue  Code  of  1954  (relating  to  environmental  tax  on 
'  ;troleum)  are  each  amended  by  striking  out  "of  0.79  cent  a  barrel"   Ante,  p.  1761; 
;d  inserting  in  lieu  thereof  "at  the  rate  specified  in  subsection  (c)".   post,  p.  1956. 
'Id)  Increase  in  Tax.— Section  4611  of  such  Code  is  amended  by 
i  iesignating  subsections  (c)  and  (d)  as  subsections  (d)  and  (e), 
npectively,  and  by  inserting  after  subsection  (b)  the  following  new 
Dsection: 

(c)  Rate  of  Tax.— 

"(1)  In  general.— The  rate  of  the  taxes  imposed  by  this 
section  is  the  sum  of — 

"(A)  the  Hazardous  Substance  Superfund  financing  rate, 
and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate. 
"(2)  Rates.— For  purposes  of  paragraph  (1) — 

"(A)  the  Hazardous  Substance  Superfund  financing  rate 
is  0.79  cent  a  barrel,  and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate  is 
ej^         1.3  cents  a  barrel." 

c)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
^TE. — Section  4612  of  such  Code  (relating  to  definitions  and  special  Ante,  p.  1761. 
es)  is  amended  by  redesignating  subsection  (c)  as  subsection  (d) 
by  inserting  after  subsection  (b)  the  following  new  subsection: 
*(c)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
te.— There  shall  be  allowed  as  a  credit  against  so  much  of  the  tax 
posed  by  section  4611  as  is  attributable  to  the  Oil  Spill  Liability 
jjst  Fund  financing  rate  for  any  period  an  amount  equal  to  the 
':ess  of— 

'(1)  the  sum  of — 

"(A)  the  aggregate  amounts  paid  by  the  taxpayer  before 
January  1,  1987,  into  the  Deepwater  Port  Liability  Trust 
Fund  and  the  Offshore  Oil  Pollution  Compensation  Fund, 
and 
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"(B)  the  interest  accrued  on  such  amounts  before  sue, 
date,  over 

"(2)  the  amount  of  such  paym.ents  taken  into  account  undt 
this  subsection  for  all  prior  periods."  1 
(d)  Conforming  Amendments.— 

(1)  Subsection  (e)  of  section  4611  of  such  Code  (relating  i 
application  of  taxes),  as  redesignated  by  subsection  (b), 
amended  to  read  as  follows: 

**(e)  Application  of  Taxes.— 

"(1)  SuPERFUND  rate. — The  Hazardous  Substance  Superfur 
financing  rate  under  subsection  (c)  shall  not  apply  after  Septer 
ber  30,  1985. 

**(2)  Oil  spill  rate. — 

"(A)  In  GENERAL. — Except  as  provided  in  subparagra^ 
(C),  the  Oil  Spill  Liability  Trust  Fund  financing  rate  undi 
subsection  (c)  shall  apply  on  and  after  the  commencemei 
date  and  before  January  1,  1992.  s 
"(B)  Commencement  date. —  ,j  Ij 

"(i)  In  general. — For  purposes  of  this  paragraph,  tlj 
term  'commencement  date'  means  the  later  of — 

"(I)  February  1,  1987,  or  \(' 
"(II)  the  1st  day  of  the  1st  calendar  month  begi; 
ning  more  than  30  days  after  the  date  of  tl 
enactment  of  qualified  authorizing  legislation, 
"(ii)  Qualified  authorizing  legislation. — For  pv 
poses  of  clause  (i),  the  term  'qualified  authorizing  leg 
lation'  means  any  law  enacted  before  September 
1987,  which  is  substantially  identical  to  subtitle  E 
title  VI,  or  subtitle  D  of  title  VIII,  of  H.R.  5300  of  t: 
99th  Congress  as  passed  the  House  of  Representative 

"(C)  No  TAX  if  amounts  collected  exceed  $300,000,000. 

"(i)  Estimates  by  secretary —The  Secretary  as 
the  close  of  each  calendar  quarter  (and  at  such  oth 
times  as  the  Secretary  determines  appropriate)  sh; 
make  an  estimate  of  the  amount  of  taxes  which  will 
collected  under  this  section  (to  the  extent  attributal 
to  the  Oil  Spill  Liability  Trust  Fund  financing  ra 
during  the  period  beginning  on  the  commenceme^  I) 
date  and  ending  on  December  31, 1991.  ^  in 

"(ii)  Termination  if  $300,000,000  credited  befo*  les 
JANUARY  1,  199 2. —If  the  Secretary  estimates  und:  k 
clause  (i)  that  more  than  $300,000,000  will  be  credit^!  ilsi 
to  the  Fund  before  January  1,  1992,  the  Oil  Spili  Lial|  "i 
ity  Trust  Fund  financing  rate  shall  not  apply  after  t  m 
date  on  which  (as  estimated  by  the  Secreta  l  ipo 
$300,000,000  will  be  so  credited  to  the  Fund."  l  usi 

(2)  Subsection  (c)  of  section  4661  of  such  Code  (relating  * 
Post,  p.  1958.              termination  of  tax  on  certain  chemicals)  is  amended  to  read 

follows: 

"(c)  Terminatioij.— The  tax  imposed  by  this  section  shall  i 
apply  after  September  30,  1985." 

(3)  Paragraph  (1)  of  section  221(b)  of  the  Hazardous  Substar 
Ante,  p.  1774.             Response  Revenue  Act  of  1980  (relating  to  transfers  to  Respor 

Trust  Fund)  is  amended  by  adding  at  the  end  thereof  1 
following: 

"In  the  case  of  the  tax  imposed  by  section  4611,  subparagraj 
(A)  shall  apply  only  to  so  much  of  such  tax  as  is  attributable,; 
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the  Hazardous  Substance  Superfund  financing  rate  under  sec- 
tion 4611(c)." 
(e)  Effective  Date. — 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the 
commencement  date  (as  defined  in  section  4611(e)(2)  of  the 

Internal  Revenue  Code  of  1954,  as  added  by  this  section).  Ante,  p.  1956. 

(2)  Coordination  with  superfund  reauthorization.— The 
.    amendments  made  by  this  section  shall  not  take  effect  if  the 

5    Superfund  Amendments  and  Reauthorization  Act  of  1986  is    Ante,  p.  1613. 
enacted. 


^p^ubpart  B— Tax  Provisions  If  Superfund  Amendments 
M  Enacted 

XC.  8032.  INCREASE  IN  ENVIRONMENTAL  TAX  ON  PETROLEUM. 

■Aa)  In  General.— Subsection  (c)  of  section  4611  of  the  Internal 
•^^Wenue  Code  of  1954  (relating  to  environmental  tax  on  petroleum),    Ante,  pp.  1761, 
amended  by  the  Superfund  Amendments  and  Reauthorization  l^^^- 
:t  of  1986,  is  amended  to  read  as  follows: 
|:"(c)  Rate  of  Tax.— 
j      "(1)  In  general.— The  rate  of  the  taxes  imposed  by  this 
section  is  the  sum  of — 
J;  "(A)  the  Hazardous  Substance  Superfund  financing  rate, 

'  ■  and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate. 
"(2)  Rates. — For  purposes  of  paragraph  (1) — 

"(A)  the  Hazardous  Substance  Superfund  financing  rate 
is— 

*'(i)  except  as  provided  in  clause  (ii),  8.2  cents  a 
~M  barrel,  and 

jjjj  "(ii)  11.7  cents  a  barrel  in  the  case  of  the  tax  imposed 

jJTii  by  subsection  (a)(2),  and 

"(B)  the  Oil  Spill  Liability  Trust  Fund  financing  rate  is 
fjji  1.3  cents  a  barrel." 

lj<b)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
\TE. — Section  4612  of  such  Code  (relating  to  definitions  and  special    Ante,  pp.  1761, 
les),  as  so  amended,  is  amended  by  redesignating  subsection  (d)  as  l^^^- 
bsection  (e)  and  by  inserting  after  subsection  (c)  the  following  new 

:; :,  bsection: 

:x,"(d)  Credit  Against  Portion  of  Tax  Attributable  to  Oil  Spill 
■iKte.— There  shall  be  allowed  as  a  credit  against  so  much  of  the  tax 
riiiiposed  by  section  4611  as  is  attributable  to  the  Oil  Spill  Liability 
*ust  Fund  financing  rate  for  any  period  an  amount  equal  to  the 
:g  jicess  of — 

"(1)  the  sum  of— 

"(A)  the  aggregate  amounts  paid  by  the  taxpayer  before 
January  1,  1987,  into  the  Deepwater  Port  Liability  Trust 
Fund  and  the  Offshore  Oil  Pollution  Compensation  Fund, 
'M  and 

pflf  "(B)  the  interest  accrued  on  such  amounts  before  such 

date,  over 

"(2)  the  amount  of  such  payments  taken  into  account  under 
pf.    this  subsection  for  all  prior  periods." 
bl^Mc)  Conforming  Amendments.— 
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Ante,  pp.  1761,  (1)  Subsection  (e)  of  section  4611  of  such  Code  (relating  1 

1955.  application  of  taxes),  as  so  amended,  is  amended— 

(A)  in  the  subsection  heading  by  striking  out  "Taxes"  an 
inserting  in  lieu  thereof  "Hazardous  Substanc 
SuPERFUND  Financing  Rate", 

(B)  in  paragraph  (1)  by  striking  out  "the  taxes  imposed  b 
this  section"  and  inserting  in  lieu  thereof  "the  Hazardoi 
Substance  Superfund  financing  rate  under  this  section 

(C)  in  paragraphs  (2)  and  (3)(A)  after  "this  section"  t 
inserting  "(to  the  extent  attributable  to  the  Hazardoi 
Substance  Superfund  financing  rate)",  and 

(D)  in  paragraph  (3)(B)  by  striking  out  "no  tax  shall  I 
imposed  under  this  section"  and  inserting  in  lieu  there 
"the  Hazardous  Substance  Superfund  financing  rate  und< 
this  section  shall  not  apply". 

(2)  Section  4611  of  such  Code,  as  so  amended,  is  amended  \ 
adding  at  the  end  thereof  the  following  new  subsection: 

"(D  Application  of  Oil  Spill  Liability  Trust  Fund  Financin 
Rate.— 

"(1)  In  general. — Except  as  provided  in  paragraph  (3),  the  Cf 
Spill  Liability  Trust  Fund  financing  rate  under  subsection  ( 
shall  apply  on  and  after  the  commencement  date  and  befo 
January  1,  1992. 

"(2)  Commencement  date. — 

"(A)  In  general. — For  purposes  of  this  subsection,  tl 
term  'commencement  date'  means  the  later  of— 
"(i)  February  1, 1987,  or 

"(ii)  the  1st  day  of  the  1st  calendar  month  beginnii^li] 
more  than  30  days  after  the  date  of  the  enactment 
qualified  authorizing  legislation. 
"(B)  QuAUFiED  authorizing  LEGISLATION.— For  purpos 
of  subparagraph  (A),  the  term  'qualified  authorizing  legisHj 
tion'  means  any  law  enacted  before  September  1,  198 
which  is  substantially  identical  to  subtitle  E  of  title  VI, 
subtitle  D  of  title  VIII,  of  H.R.  5300  of  the  99th  Congress 
passed  the  House  of  Representatives. 

"(3)  No  TAX  IF  AMOUNTS  COLLECTED  EXCEED  $300,000,000. 

"(A)  Estimates  by  secretary. — The  Secretary  as  of  tl 
close  of  each  calendar  quarter  (and  at  such  other  times 
the  Secretary  determines  appropriate)  shall  make  an  es 
mate  of  the  amount  of  taxes  which  will  be  collected  und 
this  section  (to  the  extent  attributable  to  the  Oil  Sp 
Liability  Trust  Fund  financing  rate)  during  the  peri( 
beginning  on  the  commencement  date  and  ending  < 
December  31, 1991. 

"(B)  Termination  if  $300,000,000  credited  before  jan 
ary  1,  1992. — If  the  Secretary  estimates  under  subpar 
graph  (A)  that  more  than  $300,000,000  will  be  credited 
the  Fund  before  January  1,  1992,  the  Oil  Spill  Liabili 
Trust  Fund  financing  rate  shall  not  apply  after  the  date 
which  (as  estimated  by  the  Secretary)  $300,000,000  will 
so  credited  to  the  Fund." 

(3)  Sections  4661(c)  and  4671(e)  of  such  Code  (relating 
Ante,  pp.  1761,            termination  of  environmental  taxes)  are  each  amended  by  stri 

1956.  ing  out  "no  tax  is  imposed  under  section  4611(a)"  and  inserti] 
in  lieu  thereof  "the  Hazardous  Substance  Superfund  financii 
rate  under  section  4611  does  not  apply". 
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(4)  Subsection  (b)  of  section  9507  of  such  Code  (relating  to    Infra;  post,  p. 
transfers  to  Superfund)  is  amended  by  adding  at  the  end  thereof  l^^^. 
the  following: 

^"In  the  case  of  the  tax  imposed  by  section  4611,  paragraph  (1)  shall 
^^pply  only  to  so  much  of  such  tax  as  is  attributable  to  the  Hazardous 
ubstance  Superfund  financing  rate  under  section  4611(c)."  Ante,  pp.  1955, 

Y  (d)  Effective  Date.—  1957. 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the   note^^  ^^^^ 
amendments  made  by  this  section  shall  take  effect  on  the 
commencement  date  (as  defined  in  section  4611(D(2)  of  the 
Internal  Revenue  Code  of  1954,  as  added  by  this  section).  Ante,  p.  1958. 

(2)  Coordination  with  superfund  reauthorization.— The 
amendments  made  by  this  section  shall  take  effect  only  if  the 
Superfund  Amendments  and  Reauthorization  Act  of  1986  is   Ante,  p.  1613. 
enacted. 

Subpart  C— Oil  Spill  Liability  Trust  Fund 

{)(Jt:C.  8033.  OIL  SPILL  LIABILITY  TRUST  FUND. 

i  (a)  In  General. — Subchapter  A  of  chapter  98  of  the  Internal 
o^^evenue  Code  of  1954  (relating  to  establishment  of  trust  funds)  is    Post,  p.  2095;  26 
mended  by  adding  after  section  9506  the  following  new  section:    USC  9501. 

ri^EC.  9507.  OIL  SPILL  LIABILITY  TRUST  FUND.  Post,  p.  1962; 

I  26  USC  9507 

"(a)  Creation  of  Trust  Fund. — There  is  established  in  the  Treas- 
ry  of  the  United  States  a  trust  fund  to  be  known  as  the  'Oil  Spill 
i^  iability  Trust  Fund*,  consisting  of  such  amounts  as  may  be  appro- 
'  dated  or  credited  to  such  Trust  Fund  as  provided  in  this  section  or 
action  9602(b). 

"(b)  Transfers  to  Trust  Fund.— There  are  hereby  appropriated 
the  Oil  Spill  Liability  Trust  Fund  amounts  equivalent  to — 

"(1)  taxes  received  in  the  Treasury  under  section  4611  (relat- 
ing to  environmental  tax  on  petroleum)  to  the  extent  attrib- 
utable to  the  Oil  Spill  Liability  Trust  Fund  financing  rate  under 
section  4611(c), 

"(2)  amounts  recovered,  collected,  or  received  under  subtitle  A 
of  the  Comprehensive  Oil  Pollution  Liability  and  Compensation 
Act, 

®^  "(3)  amounts  remaining  (on  the  1st  day  the  Oil  Spill  Liability 
nd  l  Trust  Fund  financing  rate  under  section  4611(c)  applies)  in  the 
SPJ  Deep  Water  Port  Liability  Fund  established  by  section  18(f)  of 
A     the  Deep  Water  Port  Act  of  1974,  33  USC  1517. 

^        "(4)  amounts  remaining  (on  such  date)  in  the  Offshore  Oil 
Pollution  Compensation  Fund  established  under  section  302  of 
4     the  Outer  Continental  Shelf  Lands  Act  Amendments  of  1978,   43  USC  1812. 
and 

"(5)  amounts  credited  to  such  trust  fund  under  section  311(s) 
of  the  Federal  Water  Pollution  Control  Act.  33  USC  1321. 

"(c)  Expenditures. — 

"(1)  General  expenditure  purposes. — 

"(A)  In  general. — Amounts  in  the  Oil  Spill  Liability 
Trust  Fund  shall  be  available,  as  provided  in  appropriation 
^ ;  Acts,  only  for  purposes  of  making  expenditures  for — 

^  "(i)  the  payment  of  removal  costs  described  in  the 

Comprehensive  Oil  Pollution  Liability  and  Compensa- 
tion Act, 
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"(ii)  the  payment  of  claims  under  the  Comprehensr^ 
Oil  Pollution  Liability  and  Compensation  Act 
damage  which  is  not  otherwise  compensated, 

"(iii)  carrying  out  subsections  (c),  (d),  (i),  and  (1) 
33  use  1321.  section  311  of  the  Federal  Water  Pollution  Control  A 

with  respect  to  any  discharge  of  oil  (as  defined  in  su< 
section), 

"(iv)  carrying  out  section  5  of  the  Intervention  on  t] 
33  use  1474  High  Seas  Act  relating  to  oil  pollution  or  the  substa 

tial  threat  of  oil  pollution, 

"(v)  the  payment  of  all  expenses  of  administratis 
incurred  by  the  Federal  Government  under  the  Coi 
prehensive  Oil  Pollution  Liability  and  Compensate 
Act,  and 

"(vi)  the  payment  of  contributions  to  the  InU 
national  Fund  under  such  Act. 
For  purposes  of  this  subparagraph,  references  to  the  Co 
prehensive  Oil  Pollution  Liability  and  Compensation  A 
shall  be  treated  as  references  to  qualified  authorizing  leg  { 
Ante,  pp.  1761,  lation  (as  defined  in  section  4611).  I 

1^^^  "(B)  Special  rules. —  | 

**(i)  Payments  to  governments  only  for  remov 

:  COSTS   AND   NATURAL  RESOURCE   DAMAGE  ASSESSME^ 

AND  CLAIMS. — Except  in  the  case  of  payments  descrit 
in  subparagraph  (A)(v),  amounts  shall  be  availal 
under  subparagraph  (A)  for  payments  to  any  gove 
ment  only  for— 

"(I)  removal  costs  and  natural  resource  dams 
assessments  and  claims,  and 

"(11)  administrative  expenses  related  to  si^fj 
costs,  assessments,  or  claims, 
"(ii)  Restrictions  on  contributions  to  int 
NATIONAL  FUND. — Under  regulations  prescribed  by 
Secretary,  amounts  shall  be  available  under  subpaj] 
graph  (A)  with  respect  to  any  contribution  to  the  Intp 
national  Fund  only  in  proportion  to  the  portion  of  si 
fund  used  for  a  purpose  for  which  amounts  may  be  p 
from  the  Oil  Spill  Liability  Trust  Fund. 
"(2)  Limitations  on  expenditures. — 

"(A)  $500,000,000  PER  incident,  etc.— The  maxim 
amount  which  may  be  paid  from  the  Oil  Spill  Liabi 
Trust  Fund  with  respect  to — 

"(i)  any  single  incident  shall  not  exceed  $500,000,0^ 
and 

"(ii)  natural  resource  damage  assessments  and  cla: 
in  connection  with  any  single  incident  shall  not  excj 
$250,000,000. 

"(B)  $30,000,000  MINIMUM  balance.— Except  in  the  c 
of  payments  described  in  paragraph  (lXA)(i),  a  paym 
may  be  made  from  such  Trust  Fund  only  if  the  amouni 
such  Trust  Fund  after  such  payment  will  not  be  less  tl 
$30,000,000. 
"(d)  Authority  To  Borrow. — 
Appropriation  "(1)  In  GENERAL. — There  are  authorized  to  be  appropriatec 

authorization.  the  Oil  Spill  Liability  Trust  Fund,  as  repayable  advances,  s 

sums  as  may  be  necessary  to  carry  out  the  purposes  of  s 
Trust  Fund. 
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"(2)  Limitation  on  amount  outstanding —The  maximum 
aggregate  amount  of  repayable  advances  to  the  Oil  Spill  Liabil- 
ity Trust  Fund  which  is  outstanding  at  any  one  time  shall  not 
J  ,Bxceed  $500,000,000. 

"(3)  Repayment  of  advances. — 

"(A)  In  general.— Advances  made  to  the  Oil  Spill  Liabil- 
ity Trust  Fund  shall  be  repaid,  and  interest  on  such  ad- 
vances shall  be  paid,  to  the  general  fund  of  the  Treasury 
when  the  Secretary  determines  that  moneys  are  available 
for  such  purposes  in  such  Fund. 
■r,  "(B)  Final  repayment.— No  advance  shall  be  made  to  the 
Oil  Spill  Liability  Trust  Fund  after  December  31,  1991,  and 
all  advances  to  such  Fund  shall  be  repaid  on  or  before  such 
date. 

"(C)  Rate  of  interest. — Interest  on  advances  made 
pursuant  to  this  subsection  shall  be — 

"(i)  at  a  rate  determined  by  the  Secretary  of  the 
Treasury  (as  of  the  close  of  the  calendar  month  preced- 
ing the  month  in  which  the  advance  is  made)  to  be 
equal  to  the  current  average  market  yield  on  outstand- 
ing marketable  obligations  of  the  United  States  with 
^  remaining  periods  to  maturity  comparable  to  the 

JJ^i  anticipated  period  during  which  the  advance  will  be 

jjjj,  outstanding,  and 

"(ii)  compounded  annually. 
»  Liability  of  the  United  States  Limited  to  Amount  in  Trust 


"(1)  General  rule. — Any  claim  filed  against  the  Oil  Spill 
jjj^Liability  Trust  Fund  may  be  paid  only  out  of  such  Trust  Fund. 

"(2)  Coordination  with  other  provisions. — Nothing  in  the 
,j^Z)omprehensive  Oil  Pollution  Liability  and  Compensation  Act 
vn  or  in  any  amendment  made  by  such  Act)  shall  authorize  the 
32^oayment  by  the  United  States  Government  of  any  amount  with 
%,r  respect  to  any  such  claim  out  of  any  source  other  than  the  Oil 
^^ppill  Liability  Trust  Fund. 

,m  "(3)  Order  in  which  unpaid  claims  are  to  be  paid. — If  at  any 
lime  the  Oil  Spill  Liability  Trust  Fund  has  insufficient  funds  (or 
its  unable  by  reason  of  subsection  (c)(2))  to  pay  all  of  the  claims 

ijjjnDut  of  such  Trust  Fund  at  such  time,  such  claims  shall,  to  the 

,^{pxtent  permitted  under  paragraph  (1)  and  such  subsection,  be 
jpaid  in  full  in  the  order  in  which  they  were  finally  determined." 

m  Clerical  Amendment. — The  table  of  sections  for  subchapter  A 
aapter  98  of  such  Code  is  amended  by  adding  after  the  item 

jj  ing  to  section  9506  the  following  new  item: 

:XC»     "Sec.  9507.  Oil  Spill  Liability  Trust  Fund." 

I  Effective  Date.—  26  use  9509. 

(1)  In  general.— The  amendments  made  by  this  section  shall 
^^take  effect  on  the  commencement  date  (as  defined  in  section 
Ji^4611  of  the  Internal  Revenue  Code  of  1954,  as  amended  by  this    Ante,  pp.  1761, 
it-lpart).  1^^^- 
(  (2)  Coordination  with  superfund  reauthorization. — If  the 
jBuperfund  Amendments  and  Reauthorization  Act  of  1986  is   Ante,  p.  1613. 
i'-^^Bnacted- 

(A)  subsection  (a)  of  this  section  shall  be  applied  by 
-      substituting  "section  9508"  for  "section  9506", 
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Ante,  p.  1959.  (B)  section  9507  of  the  Internal  Revenue  Code  of  1954 

added  by  this  section,  is  hereby  redesignated  as  section  9 
of  such  Code,  and 

(C)  in  lieu  of  the  amendment  made  by  subsection  (b), 
table  of  sections  for  subchapter  A  of  chapter  98  of  such  C 
is  amended  by  adding  after  the  item  relating  to  section  9 
the  following  new  item: 

"Sec.  9509.  Oil  Spill  Liability  Trust  Fund."  Jj 


PART  V— DENIAL  OF  CERTAIN  TAX  BENEFl 
WITH  RESPECT  TO  ACTIVITIES  IN  CERTA 
FOREIGN  COUNTRIES  * 


SEC.  8041.  DENIAL  OF  CERTAIN  TAX  BENEFITS  WITH  RESPECT  TO  ACT, 
TIES  IN  CERTAIN  FOREIGN  COUNTRIES. 

(a)  Denial  of  Foreign  Tax  Credit.— Section  901  of  the  Intei 
Revenue  Code  of  1954  (relating  to  taxes  of  foreign  countries  an 
possessions  of  the  United  States),  as  amended  by  the  Tax  Ref 
Post,  p.  2095;        Act  of  1986,  is  amended  by  redesignating  subsection  (j)  as  subsec 
26  use  901.         (k)  and  by  inserting  after  subsection  (i)  the  following  new  subsect 
"(j)  Denial  of  Foreign  Tax  Credit,  Etc.,  With  Respect  to  ( 
TAIN  Foreign  Countries. — 

"(1)  In  general. — Notwithstanding  any  other  provisioi 
this  part — 

"(A)  no  credit  shall  be  allowed  under  subsection  (a)| 
any  income,  war  profits,  or  excess  profits  taxes  pai 
accrued  (or  deemed  paid  under  section  902  or  960)  to 
country  if  such  taxes  are  with  respect  to  income  atl 
utable  to  a  period  to  which  this  subsection  applies  to  g 
country,  and 

"(B)  subsections  (a),  (b),  and  (c)  of  section  904  and  sect 
902  and  960  shall  be  applied  separately  with  respec 
income  attributable  to  such  a  period  from  sources  wi 
any  country  so  identified. 
"(2)  Countries  to  which  subsection  applies. — 

"(A)  In  general.— This  subsection  shall  apply  to  [ 
foreign  country —  "  " 

"(i)  the  government  of  which  the  United  States  ^  ™ 
not  recognize,  unless  such  government  is  other' 
eligible  to  purchase  defense  articles  or  services  uil' 
22  use  2751  the  Arms  Export  Control  Act,  JIJ 

^^^^  "(ii)  with  respect  to  which  the  United  States ' 

severed  diplomatic  relations, 

"(iii)  with  respect  to  which  the  United  States  has 
severed  diplomatic  relations  but  does  not  conduct  i 
relations,  or 

Terrorism.  "(iv)  which  the  Secretary  of  State  has,  pursuari 

Ante,  p.  874.  Section  6(j)  of  the  Export  Administration  Act  of  1 

as  amended,  designated  as  a  foreign  country  wl 
repeatedly  provides  support  for  acts  of  internatij 
terrorisms. 

"(B)  Period  for  which  subsection  applies.— This  sul'^  ^ 
lion  shall  apply  to  any  foreign  country  describecj/' 
subparagraph  (A)  during  the  period — 
"(i)  beginning  on  the  later  of— 
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"(I)  January  1,  1987,  or  ' 
"(II)  6  months  after  such  country  becomes  a 
country  described  in  subparagraph  (A),  and 
"(ii)  ending  on  the  date  the  Secretary  of  State  cer- 
tifies to  the  Secretary  of  the  Treasury  that  such  coun- 
try  is  no  longer  described  in  subparagraph  (A). 
"(3)  Taxes  allowed  as  a  deduction.— Section  275  shall  not 
apply  to  any  tax  which  is  not  allowable  as  a  credit  under 
subsection  (a)  by  reason  of  this  subsection. 
Pl(    "(4)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
..i.  lations  as  may  be  necessary  or  appropriate  to  carry  out  the 
purposes  of  this  subsection,  including  regulations  which  treat 
income  paid  through  1  or  more  entities  as  derived  from  a 
foreign  country  to  which  this  subsection  applies  if  such  income 
0*  was,  without  regard  to  such  entities,  derived  from  such 

i  country." 

■1)  Denial  of  Deferral  of  Income. — 

(1)  General  rule. — Section  952(a)  of  such  Code  (defining 
gfjji  subpart  F  income)  is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (3),  by 
striking  out  the  period  at  the  end  of  paragraph  (4)  and 
inserting  in  lieu  thereof  ",  and",  and  by  inserting  imme- 
diately after  paragraph  (4)  the  following  new  paragraph: 
,    "(5)  the  income  of  such  corporation  derived  from  any  foreign 
country  during  any  period  during  which  section  901(j)  applies  to 
jisuch  foreign  country.",  and 

]  (B)  by  adding  at  the  end  thereof  the  following  sentence: 

ii  "For  purposes  of  paragraph  (5),  the  income  described 
jj^l       therein  shall  be  reduced,  under  regulations  prescribed  by 

the  Secretary,  so  as  to  take  into  account  deductions  (includ- 
ing taxes)  properly  allocable  to  such  income." 

(2)  Income  derived  from  foreign  country. — Section  952  of 
^  such  Code  (defining  subpart  F  income),  as  amended  by  the  Tax 

yjjj  Reform  Act  of  1986,  is  amended  by  adding  at  the  end  thereof  the  Post,  p.  2095. 
^  following  new  subsection: 

j(d)  Income  Derived  From  Foreign  Country. — The  Secretary  Regulations. 
J 1 1.1  prescribe  such  regulations  as  may  be  necessary  or  appropriate 

'  arry  out  the  purposes  of  subsection  (a)(5),  including  regulations 
.i  ch  treat  income  paid  through  1  or  more  entities  as  derived  from 
^ireign  country  to  which  section  901(j)  applies  if  such  income  was, 
^jiout  regard  to  such  entities,  derived  from  such  country." 

^i)  Effective  Date. — The  amendments  made  by  this  section  shall  26  USC  901  note. 
.13  effect  on  January  1, 1987. 


I 


PART  Vi— APPROPRIATIONS  FOR  IRS 
ii  ENFORCEMENT 


ajl|.  8051,  APPROPRIATIONS  FOR  IRS  ENFORCEMENT. 

or  purposes  of  reconciliation,  in  order  to  provide  for  an  accurate 
mate  of  revenue  raised  by  increased  appropriations  for  the 
mal  Revenue  Service,  the  enacted  appropriations  measure 
j/iding  funding  for  the  Internal  Revenue  Service  for  the  fiscal 
/  ending  September  30,  1987,  will  include  the  following  funding 
tls:  for  "Salaries  and  Expenses",  $95,147,000;  for  "Processing  Tax 
urns",  $1,332,902,000;  for  "Examinations  and  Appeals", 
i23,162,000;  and  for  "Investigation,  Collection,  and  Taxpayer 
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Service",  $1,196,581,000:  Provided,  That  the  allocation  to  the  Sen 
Committee  on  Appropriations  pursuant  to  section  302(a)  of 
Budget  Act,  as  amended,  under  Senate  Concurrent  Resolution  ] 
the  concurrent  resolution  on  the  budget  for  fiscal  year  1987 
increased  by  $300,000,000  in  both  new  budget  authority  and  outh 

PART  VII—STUDY  OF  COMMUNICATION  SEE 
ICES  NOT  SUBJECT  TO  FEDERAL  EXCISE  TAX 

SEC.  8061.  STUDY   OF   COMMUNICATION   SERVICES   NOT  SUBJECT 
FEDERAL  EXCISE  TAX. 

(a)  In  General. —The  Secretary  of  the  Treasury  or  his  deleg 
shall  conduct  a  study  of  communication  services  which  are  exei 
from  the  tax  imposed  by  section  4251  of  the  Internal  Revenue  C 

Post,  p.  2095;  of  1954  by  reason  of  being  a  private  communication  service 
26  use  4251.  defined  in  section  4252(d)  of  such  Code)  or  by  reason  of  a  spec 
exemption  from  such  tax  under  section  4253  of  such  Code, 
study  shall  include  an  estimate  of  the  reduction  in  tax  revenue 
reason  of  each  such  exemption,  shall  describe  the  types  of  pers 
which  benefit  from  each  such  exemption,  and  a  method  under  wl 
such  tax  could  be  extended  to  private  communication  services  (aj 
defined).  In  conducting  such  study,  the  Secretary  of  the  Treasur 
his  delegate  shall  consult  with  the  Secretary  of  Commerce  and 
Chairman  of  the  Federal  Communications  Commission. 

(b)  Report. — The  report  of  the  study  under  subsection  (a)  shal 
submitted,  not  later  than  June  30,  1987,  to  the  Committee  on  W; 
and  Means  of  the  House  of  Representatives  and  the  Committee 
Finance  of  the  Senate. 


PART  VIII— AMENDMENTS  RELATED  TO  TAX 
REFORM  ACT  OF  1986 

SEC.  8071.  TREATMENT  OF  CERTAIN  TRUCKS,  ETC. 

Subsection  (a)  of  section  204  of  the  Tax  Reform  Act  of 
Post,  p.  2095;        (relating  to  additional  transitional  rules)  is  amended  by  addin 
26  use  168  note,    the  end  thereof  the  following  new  paragraph: 
Iowa.  "(40)  Certain  trucks,  etc. — The  amendments  made  by 

tion  201  shall  not  apply  to  trucks,  tractor  units,  and  trai 
which  a  privately  held  truck  leasing  company  headquartere 
Des  Moines,  Iowa,  contracted  to  purchase  in  September  1985 
only  to  the  extent  the  aggregate  reduction  in  Federal  tax  li 
ity  by  reason  of  the  application  of  this  paragraph  does 
exceed  $8,500,000." 

SEC.  8072.  APPLICATION  OF  AT-RISK  RULES  TO  LOW-INCOME  HOUJ 
CREDIT. 

(a)  In  Generai  .—Paragraph  (1)  of  section  42(k)  of  the  Inte 
Revenue  Code  of  1986  (relating  to  low-income  housing  credit 

Post,  p.  2095;        added  by  the  Tax  Reform  Act  of  1986,  is  amended  by  striking 

26  use  42.  "subparagraph  (DXivXD"  and  inserting  in  lieu  thereof  "subp 

graphs  (DXiiXII)  and  (DXiv)(I)". 

26  use  42  note.  (b)  EFFECTIVE  Date.— The  amendment  made  by  subsectioi 
shall  take  effect  as  if  included  in  the  amendment  made  by  se( 

Post,  p.  2095.        252(a)  of  the  Tax  Reform  Act  of  1986. 


(1 
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uyL  8073.  TREATMENT  OF  CERTAIN  RURAL  HOUSING  FOR  PURPOSES  OF 
TRANSITIONAL  RULE  FOR  LOW-INCOME  HOUSING. 

a)  In  General.— Subsection  (d)  of  section  502  of  the  Tax  Reform   26  USC  469  note, 
t'c  of  1986  (defining  qualified  investor)  is  amended  by  adding  at  the   Post,  p.  2095. 
J^la  thereof  the  following  new  paragraph: 

"(4)  Special  rule  for  certain  rural  housing. — In  the  case 
K  of  any  interest  in  a  qualified  low-income  housing  project 
^  which — 

"(A)  is  assisted  under  section  515  of  the  Housing  Act  of 
1949  (relating  to  the  Farmers'  Home  Administration  Pro- 
gram), and  42  USC  1485. 

"(B)  is  located  in  a  town  with  a  population  of  less  than 
10,000  and  which  is  not  part  of  a  metropolitan  statistical 
area, 

CC  paragraph  (1)(B)  shall  be  applied  by  substituting  *35  percent'  for 
e  i  '50  percent'  and  subsection  (b)(1)  shall  be  applied  by  substituting 
ec'  '5th  taxable  year'  for  *6th  taxable  year'.  The  preceding  sentence 
shall  not  apply  to  any  interest  unless,  on  December  31,  1986,  at 
fti^  least  one-half  of  the  number  of  payments  required  with  respect 
rs2  to  such  interest  remain  to  be  paid." 

»biD)  Effective  Date. — The  amendment  made  by  subsection  (a)  26  USC  469  note. 
aifiJl  take  effect  as  if  included  in  section  502  of  the  Tax  Reform  Act 
JC  986  on  the  date  of  its  enactment. 

PART  IX— COORDINATION  WITH  OTHER 
^  PROVISIONS 

W\  8081.  COORDINATION  WITH  OTHER  PROVISIONS.  26  USC  1  note. 

Jothing  in  any  provision  of  this  Act  (other  than  this  title)  shall  be  Taxes, 
strued  as — 

(1)  imposing  any  tax  (or  exempting  any  person  or  property 
from  any  tax), 

(2)  establishing  any  trust  fund,  or 

(3)  authorizing  amounts  to  be  expended  from  any  trust  fund. 


Subtitle  B — Customs  Revenues 


8101.  CUSTOMS  USER  FEES  FOR  THE  PROCESSING  OF  MERCHANDISE 
ENTRIES. 

^^a)  Amount  of  Fee.— Subsection  (a)  of  section  13031  of  the  Consoli- 
ed  Omnibus  Budget  Reconciliation  Act  of  1985  (19  U.S.C.  58c(a)) 
amended  by  adding  at  the  end  thereof  the  following  new 

^  'iagraphs: 

I'     "(9)  For  the  processing  of  any  merchandise  (other  than  an 
[if  article  that  is — 

"(A)  provided  for  in  schedule  8  of  the  Tariff  Schedules  of 
the  United  States,  19  USC  1202 

^jijf  "(B)  a  product  of  an  insular  possession  of  the  United  note. 

States,  or 

"(C)  a  product  of  any  county  listed  in  General  Headnote 
*|       3(e)(vi)  or  (vii)  of  such  Schedules) 

that  is  formally  entered,  or  withdrawn  from  warehouse  for 
consumption— 

"(i)  after  November  30, 1986,  and 
"(ii)  before  October  1, 1987; 
a  fee  in  an  amount  equal  to  0.22  percent  ad  valorem. 
"(10)  For  the  processing  of  any  merchandise  (other  than  an 
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Ante,  p.  308. 


19  use  1401a. 
Federal 
Register, 
publication. 


article  described  in  subparagraph  (A),  (B),  or  (C)  of  paragrj 
(9))  that  is  formally  entered,  or  withdrawn  from  warehouse 
consumption,  during  any  fiscal  year  occurring  after  Sept 
ber  30,  1987;  a  fee  in  an  amount  equal  to  the  lesser  of— 
"(A)  0.17  percent  ad  valorem,  or 
'\B)  an  ad  valorem  rate  which  the  Secretary  of 
Treasury  estimates  will  provide  a  total  amount  of  reve^i 
during  the  fiscal  year  equal  to— 

"(i)  the  total  amount  authorized  to  be  appropris! 
for  such  fiscal  year  to  the  United  States  Customs  S*, 
ice  for  salaries  and  expenses  incurred  in  conduct 
commercial  operations  during  such  fiscal  year,  redu 
by  I 
*'(ii)  the  excess,  if  any,  of— 

"(I)  the  total  amount  authorized  to  be  apj 
priated  for  such  salaries  and  expenses  for  s; 
fiscal  year,  over  I 
"(II)  the  total  amount  actually  appropriatedi 
such  salaries  and  expenses  for  such  fiscal  y 
except  that  if  appropriations  are  not  authorized  for  a  fiscal  y 
the  fee  imposed  under  this  paragraph  with  respect  to  that  j 
shall  be  in  an  amount  equal  to  0.17  percent  ad  valorei 

(b)  Reduction  in  Amount  of  Fee. — Subsection  (b)  of  section  1^ 
of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  198 
amended  by  adding  at  the  end  thereof  the  following  i 
paragraphs: 

"(8XA)  The  fee  charged  under  subsection  (a)(9)  or  (10)  with  res] 
to  the  processing  of  merchandise  shall— 

*'(i)  be  paid  by  the  importer  of  record  of  the  merchandise; 
**(ii)  be  based  on  the  value  of  the  merchandise  as  determi 
under  section  402  of  the  Tariff  Act  of  1930. 

'*(B)(i)  By  no  later  than  the  date  that  is  5  days  after  the  date 
which  any  funds  are  appropriated  to  the  United  States  Cust 
Service  for  salaries  or  expenses  incurred  in  conducting  commeii 
operations,  the  Secretary  of  the  Treasury  shall  determine  the 
valorem  rate  of  the  fee  charged  under  subsection  (a)(10)  and 
publish  the  determination  in  the  Federal  Register.  Such  ad  valo 
rate  shall  apply  with  respect  to  services  provided  for  the  process 
of  entries,  and  withdrawals  from  warehouse,  for  consumption  n: 
after  the  date  that  is  60  days  after  the  date  of  such  determinatf 

"(ii)  No  determination  is  required  under  clause  (i)  with  respec? 
an  appropriation  to  the  United  States  Customs  Service  if  the  fi^i 
appropriated  are  available  for  less  than  60  days. 

"(9)  The  Secretary  may  reduce  by  an  amount  he  considers  e 
table  the  fees  charged  under  subsection  (a)  for  the  processin 
merchandise  entries  at  facilities  at  which  users  reimburse 
United  States  Customs  Service,  pursuant  to  section  9701  of  title 
United  States  Code,  or  section  236  of  the  Trade  and  Tariff  Ac 

1984  (19  U.S.C.  58b),  for  the  services  that  it  provides  at 
facilities.". 

(c)  Provision  of  Customs  Services.— (1)  Subsection  (e)  of  sec 
13031(e)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Ac 

1985  is  amended  by  adding  at  the  end  thereof  the  following  ! 
paragraph:  : 

"(4)  Notwithstanding  any  other  provision  of  law,  during] 
period  when  fees  are  authorized  under  subsection  (a), 
charges,  other  than  such  fees,  may  be  collected  for— 
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^1 
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"(A)  any  cargo  inspection,  clearance,  or  other  customs 
service  performed  (regardless  whether  performed  outside  of 
normal  business  hours  on  an  overtime  basis);  or 
"(B)  any  customs  personnel  provided; 
in  connection  with  the  arrival  or  departure  of  any  commercial 
f  1 1  vessel,  vehicle  or  aircraft,  or  its  passengers,  crew,  and  cargo,  in 
the  United  States.". 
2)  Paragraph  (2)  of  such  subsection  (e),  as  amended  by  section  r 
"f  l3  of  the  Tax  Reform  Act  of  1986,  is  amended  by  striking  out 
Paragraph  (1)"  and  inserting  'This  subsection", 
■^^d)  Customs  User  Fee  Account.— Subsection  (f)  of  section  13031  of 
-'^!  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  (19 
B.C.  58c(f))  is  amended  by  adding  at  the  end  thereof  the  following 
paragraphs: 

litj     "(3)  Except  as  provided  in  paragraph  (2),  all  funds  in  the 
S13  Customs  User  Fee  Account  shall  only  be  available,  to  the  extent 
provided  for  in  appropriation  Acts,  for  the  salaries  and  expenses 
of  the  United  States  Customs  Service  incurred  in  conducting 
commercial  operations. 

"(4)  At  the  close  of  fiscal  year  1988  and  each  even-numbered  Reports, 
fiscal  year  occurring  thereafter,  the  Secretary  of  the  Treasury 
shall  submit  a  report  to  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the  Committee  on  Finance  of 
W-  the  Senate  regarding  how  the  fees  imposed  under  subsection  (a) 
i|  should  be  adjusted  in  order  that  the  balance  of  the  Customs 
I  i  User  Fee  Account  approximates  a  zero  balance.  Before  making 
m  recommendations  regarding  any  such  adjustments,  the  Sec- 
i  j  retary  of  the  Treasury  shall  provide  adequate  opportunity  for 
public  comment.  The  recommendations  shall,  as  precisely  as 
^  possible,  propose  fees  which  reflect  the  actual  costs  to  the 
United  States  Government  for  the  commercial  services  provided 
3t©  by  the  United  States  Customs  Service.". 

jt)le)  Termination  of  Fees.— Subsection  (j)  of  section  13031  of  the    19  USC  58c  note, 
ennsolidated   Omnibus   Budget   Reconciliation   Act  of  1985   is    ^^f^'  P-  310. 
ne9iended— 

Isk  (1)  by  striking  out  "provided  in  paragraph  (2)"  in  paragraph 
i!oi  (1)  and  inserting  in  lieu  thereof  "otherwise  provided  in  this 
esii  subsection";  and 

lit     (2)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
i2tt'(3)  Fees  may  not  be  charged  under  subsection  (a)  after  September 
M  1989.".  ' 
fJragraph  (3)  shall  not  apply  to  any  authorization  made  by  title  IX 
this  Act. 

'ijjIjC.  8102.  AUTHORIZATION  OF  APPROPRIATIONS  FOR  FISCAL  YEAR  1987 
^*  FOR  THE  UNITED  STATES  CUSTOMS  SERVICE. 

Section  301  of  the  Customs  Procedural  Reform  and  Simplification 
t  of  1978  (19  U.S.C.  2075)  is  amended  as  follows:  Ante,  p.  305. 

(1)  Subsection  (a)  is  amended — 

(A)  by  inserting  "(1)"  after  "(a)";  and 
•ecj)  (B)  by  adding  at  the  end  thereof  the  following  new 

paragraph: 

|''(2)  The  authorization  of  the  appropriations  for  the  United  States 
Istoms  Service  for  each  fiscal  year  after  fiscal  year  1987  shall 
iBcify — 
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''(A)  the  amount  authorized  for  the  fiscal  year  for  the  sala^ 
and  expenses  of  the  Service  in  conducting  commercial  o  | 
ations;  and  t 
"(B)  the  amount  authorized  for  the  fiscal  year  for  the  sala 
and  expenses  of  the  Service  for  other  than  commercial  o 
'      ations,";  and 

(2)  Subsection  (b)  is  amended  to  read  as  follows: 
"(b)(1)  There  are  authorized  to  be  appropriated  to  the  Departn, 
of  the  Treasury  not  to  exceed  $1,001,180,000  for  the  salaries  1 
expenses  of  the  United  States  Customs  Service  for  fiscal  year  1 1 
of  which — 

"(A)  $749,131,000  is  for  salaries  and  expenses  to  main 
current  operating  levels,  and  includes  such  sums  as  maj^ 
necessary  to  complete  the  testing  of  the  prototype  of  the 
matic  license  plate  reader  program  and  to  implement 
program; 

"(B)  $80,999,000  is  for  the  salaries  and  expenses  of  additi 
personnel  to  be  used  in  carrying  out  drug  enforcement  acj 
ties;  and 

"(C)  $171,050,000  is  for  the  operation  and  maintenance  o 
air  interdiction  program  of  the  Service,  of  which — 

"(i)  $93,500,000  is  for  additional  aircraft,  communicates 
enhancements,  and  command,  control,  communicati^^ 
and  intelligence  centers,  and 

"(ii)  $350,000  is  for  a  feasibility  and  application  stud 
a  low-level  radar  detection  system  in  collaboration  with; 
Los  Alamos  National  Laboratory. 
"(2)  No  part  of  any  sum  that  is  appropriated  under  the  authc 
of  paragraph  (1)  may  be  used  to  close  any  port  of  entry  at  w| 
during  fiscal  year  1986 — 

"(A)  not  less  than  2,500  merchandise  entries  (including  iii 
mal  entries)  were  made;  and 

"(B)  not  less  than  $1,500,000  in  customs  revenues 
assessed.". 

Subtitle  C— Public  Debt  Limit  and  Related 
Provisions 

SEC.  8201.  TEMPORARY  INCREASE  IN  PUBLIC  DEBT  LIMIT. 

During  the  period  beginning  on  the  date  of  the  enactment  ofjfii 
Act  and  ending  on  May  15,  1987,  the  public  debt  limit  set  fori 
subsection  (b)  of  section  3101  of  title  31,  United  States  Code,  shs 
temporarily  increased  by  $189,000,000,000. 

SEC.  8202.  RESTORATION  OF  LOST  INTEREST  TO  CERTAIN  TRUST  Fl' 

(a)  General  Rule. — The  Secretary  of  the  Treasury  shall  pay, 
amounts  in  the  general  fund  of  the  Treasury  not  otherwise  a] 
priated,  to  each  qualified  fund  on  the  1st  normal  interest  pay] 
date  after  the  date  of  the  enactment  of  this  Act  an  amount  equ 
the  interest  payment  shortfall  for  such  fund. 

Ob)  Qualified  Fund.— For  purposes  of  this  section,  the 
"qualified  fund"  means  any  fund  which  is  listed  in  Table  III 
Monthly  Statement  of  Public  Debt  issued  by  the  Department  oij|li 
Treasury  for  September  30,  1986,  and  which  has  an  interest  [| 


PUBLIC  LAW  99-509— OCT.  21,  1986  100  STAT.  1969 


nt  shortfall.  Such  term  shall  not  include  the  Department  of 
^'^fense  Military  Retirement  Fund. 

OKjc)  Interest  Payment  SHORTFALL.~For  purposes  of  this  section, 
5  term  "interest  payment  shortfall"  means,  with  respect  to  any 
^ii|d,  the  reduction  in  the  interest  which  would  have  been  earned  by 
q  ch  fund  during  the  period  beginning  with  September  30,  1986,  and 
iing  with  the  date  of  the  enactment  of  this  Act  as  the  result  of 
ainvestments,  redemptions,  and  disinvestments  with  respect  to 
:iii:;h  fund  which  occurred  during  such  period  and  which  would  not 
s  I  ve  occurred  if  H.J.  Res.  668  (99th  Congress,  2d  Session),  as  passed 
;!.'ithe  House  of  Representatives  on  June  26,  1986,  had  been  enacted 
o  law  on  September  30,  1986.  Such  amount  shall  be  reduced  by 
inlc^  payment  to  such  fund  under  any  other  provision  of  law  in 
av,jipect  of  such  lost  interest. 

^'h.  8203.  RESTORATION    OF   DEPARTMENT   OF   DEFENSE  MILITARY 
RETIREMENT  FUND. 

.  ^The  Secretary  of  the  Treasury  shall  immediately  issue  to  the 
■'  'partment  of  Defense  Military  Retirement  Fund  obligations  under 
'  ^pter  31  of  title  31,  United  States  Code,  which  such  Secretary,  in   31  USC  3101  et 

isultation  with  the  Secretary  of  Defense,  determines  would  have  seq. 

m  issued  to  such  fund  on  October  1,  1986,  if  H.J.  Res.  668  (99th 

ngress,  2d  session),  as  passed  by  the  House  of  Representatives  on 
- ;:ne  26,  1986,  had  been  enacted  into  lav/  on  September  30,  1986. 

'ch  obligations  shall  be  market-based  special  obligations  issued  at 

ces,  including  accrued  interest,  prevailing  for  such  obligations  on 
^'  tober  1,  1986.  Such  obligations  shall  be  issued  as  of  October  1, 
'■^Qj  and  the  fund  shall  earn  interest  on  such  obligations  beginning 

October  1,  1986.  Such  obligations  shall  be  substituted  for  obliga- 
"l^  fis  which  are  held  by  such  fund  on  the  date  of  the  enactment  of 
'^s  Act  (and  any  uninvested  balance  on  such  date  in  such  fund  shall 

reduced)  in  a  manner  which  will  ensure  that,  after  such  substi- 
d  ion  (and  reduction),  the  holdings  of  such  fund  will  replicate  to  the 

Jtimum  extent  practicable  the  holdings  which  would  have  been 

Ud  by  such  fund  on  such  date  if  such  H.J.  Res.  668  had  been 

acted  into  law  on  September  30, 1986. 

eojTLE  IX— INCOME  SECURITY,  MEDI- 
CARE,  MEDICAID,  AND  MATERNAL  AND 
jCHILD  HEALTH  PROGRAMS 

onltitle  A — OASDI  provisions 
.^»title  B — Provisions  relating  to  public  assistance 
..  ititle  C — Older  Americans  pension  benefits 
"  'title  D — Provisions  relating  to  medicare 

•title  E — Medicaid  and  maternal  and  child  health 
^  Aitle  F — Provision  relating  to  access  to  health  care 


Subtitle  A— OASDI  Provisions 

2     9001.  ELIMINATION  OF  3-PERCENT  TRIGGER  FOR  COST-OF-LIVING 
INCREASES. 

e  ta)  Elimination  of  Trigger. — Section  215(iXlXB)  of  the  Social 

J  cflicurity  Act  is  amended  by  striking  out  "with  respect  to  which  the  42  USC  415. 

.coplicable  increase  percentage  is  3  percent  or  more"  and  inserting 


91-139  -  0  -  87  -  4  (528) 
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in  lieu  thereof  "with  respect  to  which  the  applicable  incre 
percentage  is  greater  than  zero".  i 

(b)  Conforming  Amendments. — 

42L^SC415.  (1)  In  current  law.— Section  215(i)  of  such  Act  is  furl 

amended —  ' 
(AXi)  by  striking  out  clause  (i)  in  paragraph  (2)(C) 
redesignating  clauses  (ii)  and  (iii)  of  such  paragraph' 
clauses  (i)  and  (ii),  respectively;  and 

(ii)  by  striking  out  "under  clause  (ii)"  in  clause  (ii)  of  sj 
paragraph  as  so  redesignated  and  inserting  in  lieu  the 
"under  clause  (i)"; 
:         (B)  by  inserting  "and  by  section  9001  of  the  Omnil 
Budget  Reconciliation  Act  of  1986"  after  "Social  Secu 
42  use  1305  Amendments  of  1983"  in  paragraph  (4);  and 

note.  (C)  by  striking  out  "because  the  wage  increase  percent 

was  less  than  3  percent"  in  paragraph  (5XAXi)  and  inser 
in  lieu  thereof  "because  there  was  no  wage  incn 
percentage  greater  than  zero". 
(2)  In  applicable  former  law. — Section  215(i)  of  such  Aci 
in  effect  in  December  1978  and  applied  in  certain  cases  ui 
the  provisions  of  such  Act  in  effect  after  December  197^ 
amended — 

(A)  by  striking  out  ",  by  not  less  than  3  per  centum, 
paragraph  dXB);  and 

(B)  by  striking  out  "(CXi)  Whenever"  and  all  that  foil 
down  through  "(ii)  Whenever"  in  paragraph  (2XC) 
inserting  in  lieu  thereof  "(C)  Whenever". 

(c)  Technical    Amendment    to    SMI    Program. — Sec 
42  use  I395r.       1839(f)(2XA)  of  such  Act  is  amended  to  read  as  follows: 

"(A)  the  monthly  premium  amount  determined  under  sul 
tion  (aX2)  for  that  January  reduced  by  the  amount  (if  any 
42  use  402,  423.         which  the  monthly  benefit  under  section  202  or  223  for 
November,  after  the  deduction  of  the  premium  (disregar 
subsection  (b))  for  that  individual  for  that  December  and  i 
42  use  415.  rounding  under  section  215(g),* would  exceed  the  monthly  bei 

under  section  202  or  223  for  that  December,  after  the  deduc 
of  the  monthly  premium  amount  determined  under  subsef 
(aX2)  (disregarding  subsection  (b))  for  that  individual  for 
January  and  after  rounding  under  section  215(g),  or".  ^ 
42  use  415  note.      (d)  EFFECTIVE  Date. — (1)  Except  as  provided  in  paragraphs  (2)' 
(3),  the  amendments  made  by  this  section  shall  apply  with  respe 
cost-of-living  increases  determined  under  section  215(i)  of  the  S( 
Security  Act  (as  currently  in  effect,  and  as  in  effect  in  Decern 
1978  and  applied  in  certain  cases  under  the  provisions  of  such  A 
effect  after  December  1978)  in  1986  and  subsequent  years. 

(2)  The  amendments  made  by  paragraphs  (IXA)  and  {2)(h 
subsection  (b)  shall  apply  with  respect  to  months  after  Septer 
1986. 

(3)  The  amendment  made  by  subsection  (c)  shall  apply  witlJl^ 
spect  to  monthly  premiums  (under  section  1839  of  the  Social  £  " 
rity  Act)  for  months  after  December  1986. 

I 

SEC.  9002.  DEPOSITS  OF  SOCIAL  SECURITY  CONTRIBUTIONS  BY  S' 
AND  LOCAL  GOVERNMENT  EMPLOYERS. 

26  use  3126,  (a)  Returns  and  Payments.— (1)  Subchapter  C  of  chapter  i 

^^^T'  onr.^         the  Internal  Revenue  Code  of  1954  is  amended  by  redesigns 

post,  p.  2095;  ° 
26  use  3121  et 
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-rettion  3126  as  section  3127,  and  by  inserting  after  section  3125  the 
slowing  new  section: 

,^J:C.  3126.  RETURN  AND  PAYMENT  BY  GOVERNMENTAL  EMPLOYER  Wages. 

'If  the  employer  is  a  State  or  political  subdivision  thereof,  or  an  ^^2^- 
:  1  ency  or  instrumentality  of  any  one  or  more  of  the  foregoing,  the 
ipy;um  of  the  amount  deducted  and  withheld  upon  any  wages  under 

Stion  3101  and  the  amount  of  the  tax  imposed  by  section  3111  may 
t\;  made  by  any  officer  or  employee  of  such  State  or  political 
^gjbdivision  or  such  agency  or  instrumentality,  as  the  case  may  be, 

ving  control  of  the  payment  of  such  wages,  or  appropriately 

signated  for  that  purpose.". 
T  2)  The  table  of  sections  for  subchapter  C  of  chapter  21  of  such 

"de  is  amended  by  striking  out  the  last  item  and  inserting  in  lieu 
,^^,2reof  the  following: 

■.ff^.  3126.  Return  and  payment  by  governmental  employer. 
^k:.  3127.  Short  title.". 

"b)  Treatment  of  Service  Under  Section  218  Agreements  as 
^PLOYMENT  Performed  by  Employees.— 

J     (1)  Service  treated  as  employment.— (A)  Section  3121(b)(7)  of 
such  Code  is  amended — 

(i)  by  striking  out     or"  at  the  end  of  subparagraph  (C) 
and  inserting  in  lieu  thereof  a  comma; 

(ii)  by  striking  out  the  semicolon  at  the  end  of  subpara- 
.  n,         graph  (D)  and  inserting  in  lieu  thereof    or  and 

y*!  (iii)  by  adding  after  subparagraph  (D)  the  following  new 

subparagraph: 

**(E)  service  included  under  an  agreement  entered  into 
pursuant  to  section  218  of  the  Social  Security  Act;".  Infra. 
J,'      (B)  Section  1402(b)  of  such  Code  is  amended  by  striking  out 
"~  "under  an  agreement  entered  into  pursuant  to  the  provisions  of 
section  218  of  the  Social  Security  Act  (relating  to  coverage  of 
State  employees),  or"  in  the  flush  sentence  immediately  follow- 
ing  paragraph  (2). 

(2)  Individual  performing  services  treated  as  employee.— 
(A)  Section  3121(d)  of  such  Code  is  amended  by  redesignating 
paragraph  (3)  as  paragraph  (4),  and  by  inserting  after  paragraph 
^  (2)  the  following  new  paragraph: 

"(3)  any  individual  who  performs  services  that  are  included 
under  an  agreement  entered  into  pursuant  to  section  218  of  the 
Social  Security  Act;  or". 
,  (B)  Section  3306(i)  of  such  Code  is  amended  by  striking  out 
Sc<  "subparagraphs  (B)  and  (C)  of  paragraph  (3)"  and  inserting  in 
»ni  lieu  thereof  "paragraph  (3)  and  subparagraphs  (B)  and  (C)  of 
Aii   paragraph  (4)  . 

:c)  Conforming  Amendments  in  Social  Security  Act. — (1)   42  use  418. 
•S  bsections  (e),  (h),  (i),  (j),  (q),  (r),  (s),  (t),  and  (w)  of  section  218  of  the 
iitcial  Security  Act  are  repealed;  and  subsections  (f),  (g),  (k),  (1),  (m), 

1',  (o),  (p),  and  (u)  of  such  section  are  redesignated  as  subsections  (e), 
ritli  (g),  (h),  (i),  (j),  (k),  G),  and  (m),  respectively. 

jSi:2XA)  Section  205(cXlXDXi)  of  such  Act  is  amended  by  inserting  42USC405. 

jas  in  effect  prior  to  December  31,  1986)"  after  "section  218(e)  . 

.3)  Section  205(cX5XFXiii)  of  such  Act  is  amended— 

*       (i)  by  inserting  "(as  in  effect  prior  to  December  31,  1986)" 

after  "section  218";  and 
r  i      (ii)  by  inserting  "(as  so  in  effect)"  after  "subsection  (q)  of  such 
m  section". 


a. 
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42  use  418. 


42  use  424a. 


Wages. 
Taxes 

42  use  418  note. 


26  use  3101, 
3111. 

26  use  3402. 


State  and  local 
governments. 
42  use  1520b-7. 


42  use  1301 
note. 

Ante,  p.  219. 

State  and  local 
governments. 

42  use  603, 
1396b. 


(C)  Section  218(d)(6)  of  such  Act  is  amended — 

(i)  by  striking  out  * 'subsection  (f)"  in  subparagraph  (A)  ; 
inserting  in  heu  thereof  * 'subsection  (e)";  and 

(ii)  by  striking  out  "subsection  (f)(1)"  in  subparagraph  (F)  i 
inserting  in  Heu  thereof  "subsection  (e)(1)".  ' 

(D)  Section  218(d)(8)(D)  of  such  Act  is  amended  by  striking 
"subsection  (p)"  and  inserting  in  lieu  thereof  "subsection  (1)". 

(E)  Section  218(e)(1)  of  such  Act  (as  redesignated  by  paragraph 
of  this  subsection)  is  amended  by  striking  out  "Except  as  provide* 
subsection  (e)(2),  any  agreement"  and  inserting  in  Heu  thereof  "^ 
agreement". 

(F)  Section  224(a)(2)(B)  of  such  Act  is  amended  by  striking 
"section  218(k)"  and  inserting  in  Heu  thereof  "section  218(g)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
effective  with  respect  to  payments  due  with  respect  to  wages  j 
after  December  31,  1986,  including  wages  paid  after  such  date  1 
State  (or  political  subdivision  thereof)  that  modified  its  agreen 
pursuant  to  the  provisions  of  section  218(e)(2)  of  the  Social  Secu 
Act  prior  to  the  date  of  the  enactment  of  this  Act;  except  tha 
cases  where,  in  accordance  with  the  currently  applicable  sched 
deposits  of  taxes  due  under  an  agreement  entered  into  pursuar 
section  218  of  the  Social  Security  Act  would  be  required  with 
days  after  the  close  of  an  eighth-monthly  period,  such  3-day  reqi 
ment  shall  be  changed  to  a  7-day  requirement  for  wages  paid  p 
to  October  1,  1987,  and  to  a  5-day  requirement  for  wages  paid  £ 
September  30,  1987,  and  prior  to  October  1,  1988.  For  wages 
prior  to  October  1,  1988,  the  deposit  schedule  for  taxes  impjj 
under  sections  3101  and  3111  shall  be  determined  separately  f 
the  deposit  schedule  for  taxes  withheld  under  section  3402  if 
taxes  imposed  under  sections  3101  and  3111  are  due  with  respe 
service  included  under  an  agreement  entered  into  pursuan 
section  218  of  the  Social  Security  Act. 


Ill 


Subtitle  B — Provisions  Relating  to  Publicj 
Assistance 

i 

SEC.  9101.  TARGETING  UNDER  INCOME  AND  ELIGIBILITY  VERIFICA 
SYSTEM. 

Section  1137(a)(4)(C)  of  the  Social  Security  Act  is  amende 
inserting  after  "payments"  the  following:  ",  and  no  State  shal 
required  to  use  such  information  to  verify  the  eligibility  o 
recipients". 

SEC.  9102.  ANNUAL  CALCULATION  OF  FEDERAL  PERCENTAGE  FOR  . 
PURPOSES. 

Section  9528(c)  of  the  Consolidated  Omnibus  Budget  Reco 
ation  Act  of  1985  (as  added  by  section  9421(a)  of  this  Act)  is  ame^ 
(effective  as  provided  in  section  9421(b)) — 

(1)  by  striking  out  "payment  to  a  State  under  section  ]' 
and  inserting  in  lieu  thereof  "payments  to  States  under  sec' 
403  and  1903";  and 

(2)  by  inserting  "with  respect  to  either  such  section" 
"shall  not  apply  to  a  State". 
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State  and  local 
governments. 
42  use  666. 


lie  9103.  REQUIREMENT  OF  STATUTORILY  PRESCRIBED  PROCEDURES 
■  3  TO  PROHIBIT  RETROACTIVE  MODIFICATION  OF  CHILD  SUP- 

PORT  ARREARAGES. 

'<a)  In  General.— Section  466(a)  of  the  Social  Security  Act  is 
nended  by  inserting  immediately  after  paragraph  (8)  the  following 
fcw  paragraph: 

"(9)  Procedures  which  require  that  any  payment  or  install- 
ment of  support  under  any  child  support  order,  whether  ordered 
through  the  State  judicial  system  or  through  the  expedited 
processes  required  by  paragraph  (2),  is  (on  and  after  the  date  it 
is  due) — 

"(A)  a  judgment  by  operation  of  law,  with  the  full  force, 
effect,  and  attributes  of  a  judgment  of  the  State,  including 
the  ability  to  be  enforced, 

"(B)  entitled  as  a  judgment  to  full  faith  and  credit  in  such 
State  and  in  any  other  State,  and 

"(C)  not  subject  to  retroactive  modification  by  such  State 
or  by  any  other  State; 
2  except  that  such  procedures  may  permit  modification  with  re- 
^1  spect  to  any  period  during  which  there  is  pending  a  petition  for 
S|  modification,  but  only  from  the  date  that  notice  of  such  petition 
j!  has  been  given,  either  directly  or  through  the  appropriate 
ffl  agent,  to  the  obligee  or  (where  the  obligee  is  the  petitioner)  to 
|W    the  obligor.". 

'^'(b)  Effective  Date.— (1)  Except  as  provided  in  paragraph  (2),  the   42  U3C  666  note. 
^Ihendment  made  by  subsection  (a)  shall  become  effective  on  the 
"P[ite  of  the  enactment  of  this  Act. 

i-'(2)  In  the  case  of  a  State  with  respect  to  which  the  Secretary  of 
■^^ealth  and  Hurman  Services  has  determined  that  State  legislation  is 
?^^Jrquired  in  orc-f  to  conform  the  State  plan  approved  under  part  D 
title  IV  of  the  Social  Security  Act  to  the  requirements  imposed  by 
le  amendment  made  by  subsection  (a),  the  State  plan  shall  not  be 
fgarded  as  failing  to  comply  with  the  requirements  of  such  part 
ic  [  lely  by  reason  of  its  failure  to  meet  the  requirements  imposed  by 
ich  amendment  prior  to  the  beginning  of  the  fourth  month  begin- 
ng  after  the  end  of  the  first  session  of  the  State  legislature  v/hich 
ids  on  or  after  the  date  of  the  enactment  of  this  Act.  For  purposes 
yj  the  preceding  sentence,  the  term  "session"  means  a  regular, 
I  lecial,  budget,  or  other  session  of  a  State  legislature. 

Subtitle  C — Older  Americans  Pension  Beneflts 

\  sc.  9201.  PROHIBITION  AGAINST  DISCRIMINATION  ON  THE  BASIS  OF 
ll  AGE  IN  EMPLOYEE  PENSION  BENEFIT  PLANS. 

'^Section  4  of  the  Age  Discrimination  in  Employment  Act  of  1967 
,jjj!9  U.S.C  623)  is  amended  by  adding  at  the  end  the  following  new 
^gijibsection: 

"(iXD  Except  as  otherwise  provided  in  this  subsection,  it  shall  be 
.  jnlawful  for  an  employer,  an  employment  agency,  a  labor  organiza- 
tion, or  any  combination  thereof  to  establish  or  maintain  an  em- 
i  poyee  pension  benefit  plan  which  requires  or  permits— 
I       "(A)  in  the  case  of  a  defined  benefit  plan,  the  cessation  of  an 
employee's  benefit  accrual,  or  the  reduction  of  the  rate  of  an 
employee's  benefit  accrual,  because  of  age,  or 


St-ate  and  loc£il 
governments. 
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"(B)  in  the  case  of  a  defined  contribution  plan,  the  cessation 
allocations  to  an  employee's  account,  or  the  reduction  of  i 
rate  at  which  amounts  are  allocated  to  an  employee's  accoi^ 
because  of  age. 

"(2)  Nothing  in  this  section  shall  be  construed  to  prohibit 
employer,  employment  agency,  or  labor  organization  from  obser\ 
any  provision  of  an  employee  pension  benefit  plan  to  the  extent  tj 
such  provision  imposes  (without  regard  to  age)  a  limitation  on 
amount  of  benefits  that  the  plan  provides  or  a  limitation  on 
number  of  years  of  service  or  years  of  participation  which  are  taj 
into  account  for  purposes  of  determining  benefit  accrual  under 
plan. 

"(3)  In  the  case  of  any  employee  who,  as  of  the  end  of  any  p 
year  under  a  defined  benefit  plan,  has  attained  normal  retirem^ 
age  under  such  plan — 

"(A)  if  distribution  of  benefits  under  such  plan  with  respec 
such  employee  has  commenced  as  of  the  end  of  such  plan  y 
then  any  requirement  of  this  subsection  for  continued  accrui 
benefits  under  such  plan  with  respect  to  such  employee  du] 
such  plan  year  shall  be  treated  as  satisfied  to  the  extent  of 
actuarial  equivalent  of  in-service  distribution  of  benefits, 
"(B)  if  distribution  of  benefits  under  such  plan  with  respe( 
such  employee  has  not  commenced  as  of  the  end  of  such  yea 
accordance  with  section  206(a)(3)  of  the  Employee  Retireni 
29  use  1056.  Income  Security  Act  of  1974  and  section  401(aX14XC)  of 

Post,  p.  2095.  Internal  Revenue  Code  of  1986,  and  the  payment  of  ben( 

under  such  plan  with  respect  to  such  employee  is  not  susper 
during  such  plan  year  pursuant  to  section  203(aX3XB)  of 
29  use  1053.  Employee  Retirement  Income  Security  Act  of  1974  or  sec 

411(aX3XB)  of  the  Internal  Revenue  Code  of  1986,  then 
requirement  of  this  subsection  for  continued  accrual  of  ben 
under  such  plan  with  respect  to  such  employee  during  such  ; 
year  shall  be  treated  as  satisfied  to  the  extent  of  any  adjustn 
in  the  benefit  payable  under  the  plan  during  such  plan 
attributable  to  the  delay  in  the  distribution  of  benefits  after 
attainment  of  normal  retirement  age. 
Regulations.         The  provisions  of  this  paragraph  shall  apply  in  accordance 
regulations  of  the  Secretary  of  the  Treasury.  Such  regulations  s, 
provide  for  the  application  of  the  preceding  provisions  of  this  Pj 
graph  to  all  employee  pension  benefit  plans  subject  to  this  sulg 
tion  and  may  provide  for  the  application  of  such  provisions,  iiij 
case  of  any  such  employee,  with  respect  to  any  period  of  time  wi] 
a  plan  year.  I 
"(4)  Compliance  with  the  requirements  of  this  subsection  i 
respect  to  an  employee  pension  benefit  plan  shall  constitute  cor 
ance  with  the  requirements  of  this  section  relating  to  bei 
accrual  under  such  plan.  [ 
"(5)  Paragraph  (1)  shall  not  apply  with  respect  to  any  empl 
who  is  a  highly  compensated  employee  (within  the  meaning 
section  414(q)  of  the  Internal  Revenue  Ckxie  of  1986)  to  the  e? 
provided  in  regulations  prescribed  by  the  Secretary  of  the  Tree 
for  purposes  of  precluding  discrimination  in  favor  of  highly 
pensated  employees  within  the  meaning  of  subchapter  D  of  chi 
1  of  the  Internal  Revenue  Code  of  1986. 

"(6)  A  plan  shall  not  be  treated  as  failing  to  meet  the  req 
ments  of  paragraph  (1)  solely  because  the  subsidized  portion  ol 


I 
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irly  retirement  benefit  is  disregarded  in  determining  benefit 

^^^M"(7)  Any  regulations  prescribed  by  the  Secretary  of  the  Treasury 
jrsuant  to  clause  (v)  of  section  411(bXlXH)  of  the  Internal  Revenue 
^de  of  1986  and  subparagraphs  (C)  and  (D)  of  section  411(b)(2)  of 
;  ich  Code  shall  apply  with  respect  to  the  requirements  of  this 
;^^ibsection  in  the  same  manner  and  to  the  same  extent  as  such 
^  >gulations  apply  with  respect  to  the  requirements  of  such  sections 
°  .l(bXlXH)and411(bX2). 

?  "(8)  A  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
^*ents  of  this  section  solely  because  such  plan  provides  a  normal 
'  tirement  age  described  in  section  3(24XB)  of  the  Employee  Retire- 

•ent  Income  Security  Act  of  1974  and  section  411(aX8XB)  of  the  29  USC  1002. 
'  Piitemal  Revenue  Code  of  1986.  Post,  p.  2095. 

"(9)  For  purposes  of  this  subsection — 

III       "(A)  The  terms  'employee  pension  benefit  plan',  'defined  bene- 
fit  plan',  'defined  contribution  plan',  and  'normal  retirement 
J";    age'  have  the  meanings  provided  such  terms  in  section  3  of  the 
S    Employee  Retirement  Income  Security  Act  of  1974  (29  U.S.C. 
^  1002). 

§"(B)  The  term  'compensation'  has  the  meaning  provided  by 
section  414(s)  of  the  Internal  Revenue  Code  of  1986.". 

ea^EC.  9202.  BENEFIT  ACCRUAL  BEYOND  NORMAL  RETIREMENT  AGE. 

ma)  ERISA  Amendments.— 

^  i  (1)  In  general.— Subsection  (a)  of  section  204  of  the  Employee 
^    Retirement  Income  Security  Act  of  1974  (29  U.S.C.  1054(a))  is 

amended  to  read  as  follows: 
^'"(a)  Each  pension  plan  shall  satisfy  the  requirements  of  subsec- 
ec'^Dn  05X3),  and—  '^-.-Ki.. 
"  I       "(1)  in  the  case  of  a  defined  benefit  plan,  shall  satisfy  the 
W    requirements  of  subsection  (bXD;  and 

J3       "(2)  in  the  case  of  a  defined  contribution  plan,  shall  satisfy  the 
^1    requirements  of  subsection  (bX2).". 

(2)  Defined  benefit  plans.— Section  204(bXl)  of  such  Act  is  -  ^ 

amended  by  adding  at  the  end  thereof  the  following  new 

subparagraph: 

■ '  "(HXi)  Notwithstanding  the  preceding  subparagraphs,  a  defined 
5  benefit  plan  shall  be  treated  as  not  satisfying  the  requirements  of 
fjiis  paragraph  if,  under  the  plan,  an  employee's  benefit  accrual  is 
^^^tased,  or  the  rate  of  an  employee's  benefit  accrual  is  reduced, 
i^'lacause  of  the  attainment  of  any  age. 

"(ii)  A  plan  shall  not  be  treated  as  failing  to  meet  the  require- 
ments of  this  subparagraph  solely  because  the  plan  imposes  (without 
" '  ^ard  to  age)  a  limitation  on  the  amount  of  benefits  that  the  plan 
o^  rovides  or  a  limitation  on  the  number  of  years  of  service  or  years  of 
^'Participation  which  are  taken  into  account  for  purposes  of  determin- 

lig  benefit  accrual  under  the  plan. 
P'l-  "(iii)  In  the  case  of  any  employee  who,  as  of  the  end  of  any  plan 
i^^ar  under  a  defined  benefit  plan,  has  attained  normal  retirement 
^%e  under  such  plan — 

^       "(I)  if  distribution  of  benefits  under  such  plan  with  respect  to 
jjJl    such  employee  has  commenced  as  of  the  end  of  such  plan  year, 
then  any  requirement  of  this  subparagraph  for  continued  ac- 
crual of  benefits  under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied  to  the  extent 
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of  the  actuarial  equivalent  of  in-service  distribution  of  beneit 
and 

"(II)  if  distribution  of  benefits  under  such  plan  with  respec 
such  employee  has  not  commenced  as  of  the  end  of  such  yea 
29  use  1056.  accordance  with  section  206(a)(3),  and  the  payment  of  bene 

under  such  plan  with  respect  to  such  employee  is  not  suspen 
29  use  1053.  during  such  plan  year  pursuant  to  section  203(a)(3XB),  then  ' 

requirement  of  this  subparagraph  for  continued  accrual  of  b( 
fits  under  such  plan  with  respect  to  such  employee  during  s 
plan  year  shall  be  treated  £is  satisfied  to  the  extent  of  ' 
adjustment  in  the  benefit  payable  under  the  plan  during  s 
plan  year  attributable  to  the  delay  in  the  distribution  of  b( 
fits  after  the  attainment  of  normal  retirement  age. 
The  preceding  provisions  of  this  clause  shall  apply  in  accord£ 
with  regulations  of  the  Secretary  of  the  Treasury.  Such  regulat 
may  provide  for  the  application  of  the  preceding  provisions  of 
clause,  in  the  case  of  any  such  employee,  with  respect  to  any  pe 
of  time  within  a  plan  year. 

"(iv)  Clause  (i)  shall  not  apply  with  respect  to  any  employee  wl  | 
a  highly  compensated  employee  (within  the  meaning  of  sec 
Post,  p.  2095.  414(q)  of  the  Internal  Revenue  Code  of  1986)  to  the  extent  prov 
in  regulations  prescribed  by  the  Secretary  of  the  Treasury 
purposes  of  precluding  discrimination  in  favor  of  highly  < 
pensated  employees  within  the  meaning  of  subchapter  D  of  cha 
1  of  the  Internal  Revenue  Code  of  1986. 

"(v)  A  plan  shall  not  be  treated  as  failing  to  meet  the  reqi 
ments  of  clause  (i)  solely  because  the  subsidized  portion  of  any  e 
retirement  benefit  is  disregarded  in  determining  benefit  accri 
Regulations.  "(vi)  Any  regulations  prescribed  by  the  Secretary  of  the  Trea 

pursuant  to  clause  (v)  of  section  411(b)(1)(H)  of  the  Internal  Revc 
Code  of  1986  shall  apply  with  respect  to  the  requirements  of 
subparagraph  in  the  same  manner  and  to  the  same  extent  as  i 
regulations  apply  with  respect  to  the  requirements  of  such  se( 
411(b)(1)(H).". 

29  use  1054.  (3)  Defined  contribution  plans. — Section  204(b)  of  such 

is  further  amended — 

(A)  by  redesignating  paragraphs  (2)  and  (3)  as  paragr 
(3)  and  (4),  respectively;  and 

(B)  by  inserting  after  paragraph  (1)  the  following 
paragraph: 

"(2)(A)  A  defined  contribution  plan  satisfies  the  requiremen 
this  paragraph  if,  under  the  plan,  allocations  to  the  emplo 
account  are  not  ceased,  and  the  rate  at  which  amounts  are  alloc 
to  the  employee's  account  is  not  reduced,  because  of  the  attaim 
of  any  age. 

"(B)  Subparagraph  (A)  shall  not  apply  with  respect  to  any 
ployee  who  is  a  highly  compensated  employee  (within  the  meg 
of  section  414(q)  of  the  Internal  Revenue  Code  of  1986)  to  the  e: 
provided  in  regulations  prescribed  by  the  Secretary  of  the  Tre? 
for  purposes  of  precluding  discrimination  in  favor  of  highly 
pensated  employees  within  the  meaning  of  subchapter  D  of  ch; 
1  of  the  Internal  Revenue  Code  of  1986. 

"(C)  A  plan  shall  not  be  treated  as  failing  to  meet  the  rec  j. 
ments  of  subparagraph  (A)  solely  because  the  subsidized  porti 
any  early  retirement  benefit  is  disregarded  in  determining  be 
accruals. 
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-g^.(D)  Any  regulations  prescribed  by  the  Secretary  of  the  Treasury  Regulations. 
~  "  suant  to  subparagraphs  (C)  and  (D)  of  section  411(b)(2)  of  the 
■^ernal  Revenue  Code  of  1986  shall  apply  with  respect  to  the 
acquirements  of  this  paragraph  in  the  same  manner  and  to  the  same 
;^ent  as  such  regulations  apply  with  respect  to  the  requirements  of 
ep;h  section  411(bX2).". 
i  .3)  IHC  Amendments.— 

(1)  Defined  benefit  plans.— Section  411(b)(1)  of  the  Internal 
Revenue  Code  of  1986  (relating  to  accrued  benefit  requirements)    26  USC  411. 
is  amended — 

(A)  by  striking  out  "General  rules. — "  and  inserting  in 
lieu  thereof  "Defined  benefit  plans.—";  and 

(B)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(H)  Continued  accrual  beyond  normal  retirement 
age. — 

"(i)  In  general.— Notwithstanding  the  preceding 
subparagraphs,  a  defined  benefit  plan  shall  be  treated 
as  not  satisfying  the  requirements  of  this  paragraph  if, 
under  the  plan,  an  employee's  benefit  accrual  is  ceased, 
or  the  rate  of  an  employee's  benefit  accrual  is  reduced, 
because  of  the  attainment  of  any  age. 

"(ii)  Certain  umitations  permitted.— A  plan  shall 
not  be  treated  as  failing  to  meet  the  requirements  of 
this  subparagraph  solely  because  the  plan  imposes 
(without  regard  to  age)  a  limitation  on  the  amount  of 
benefits  that  the  plan  provides  or  a  limitation  on  the 
number  of  years  of  service  or  years  of  participation 
which  are  taken  into  account  for  purposes  of  determin- 
ing benefit  accrual  under  the  plan. 

"(iii)  Adjustments  under  plan  for  delayed  retire- 
ment taken  into  account.— In  the  case  of  any  em- 
ployee who,  as  of  the  end  of  any  plan  year  under  a 
defined  benefit  plan,  has  attained  normal  retirement 
age  under  such  plan — 

"(I)  if  distribution  of  benefits  under  such  plan 
with  respect  to  such  employee  has  commenced  as 
of  the  end  of  such  plan  year,  then  any  requirement 
of  this  subparagraph  for  continued  accrual  of  bene- 
fits under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied 
to  the  extent  of  the  actuarial  equivalent  of  in- 
service  distribution  of  benefits,  and 

"(II)  if  distribution  of  benefits  under  such  plan 
with  respect  to  such  employee  has  not  commenced 
as  of  the  end  of  such  year  in  accordance  with 
section  401(a)(14)(C),  and  the  payment  of  benefits 
under  such  plan  with  respect  to  such  employee  is 
not  suspended  during  such  plan  year  pursuant  to 
subsection  (a)(3)(B),  then  any  requirement  of  this 
subparagraph  for  continued  accrual  of  benefits 
under  such  plan  with  respect  to  such  employee 
during  such  plan  year  shall  be  treated  as  satisfied 
to  the  extent  of  any  adjustment  in  the  benefit 
payable  under  the  plan  during  such  plan  year 
attributable  to  the  delay  in  the  distribution  of 
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benefits  after  the  attainment  of  normal  retirer 
age. 

The  preceding  provisions  of  this  clause  shall  app] 
accordance  with  regulations  of  the  Secretary, 
regulations  may  provide  for  the  application  of 
preceding  provisions  of  this  clause,  in  the  case  of  j 
such  employee,  with  respect  to  any  period  of 
within  a  plan  year. 

**(iv)  Disregard  of  subsidized  portion  of  e,' 
RETIREMENT  BENEFIT.— A  plan  shall  not  be  treate 
failing  to  meet  the  requirements  of  clause  (i)  s,, 
because  the  subsidized  portion  of  any  early  retirei 
benefit  is  disregarded  in  determining  benefit  accr 

"(v)  Coordination  with  other  requirements.- 
Secretary  shall  provide  by  regulation  for  the  coor( 
tion  of  the  requirements  of  this  subparagraph  witlj, 
requirements  of  subsection  (a),  sections  404,  410, 
415,  and  the  provisions  of  this  subchapter  pre  i 
ing  discrimination  in  favor  of  highly  compenjj 
employees.".  | 

(2)  Defined  contribution  plans. — Section  411(b)  of  such 
is  further  amended — 

(A)  by  redesignating  paragraphs  (2)  and  (3)  as  paragr  j 
(3)  and  (4),  respectively;  and 

"(B)  by  inserting  after  paragraph  (1)  the  following 
paragraph: 
"(2)  Defined  contribution  plans. — 

"(A)  In  general. — A  defined  contribution  plan  sat 
the  requirements  of  this  paragraph  if,  under  the 
allocations  to  the  employee's  account  are  not  ceased 
the  rate  at  which  amounts  are  allocated  to  the  emplc' 
account  is  not  reduced,  because  of  the  attainment  oi 
age. 

"(B)  Disregard  of  subsidized  portion  of  early  ri 
ment  benefit.— a  plan  shall  not  be  treated  as  faili 
meet  the  requirements  of  subparagraph  (A)  solely  be 
the  subsidized  portion  of  any  early  retirement  bene 
disregarded  in  determining  benefit  accruals. 

"(C)  Application  to  target  benefit  plans.— The 
retary  shall  provide  by  regulation  for  the  application  ( 
requirements  of  this  paragraph  to  target  benefit  j 

"(D)  Coordination  with  other  requirements.— Thi 
retary  may  provide  by  regulation  for  the  coordination  • 
requirements  of  this  subparagraph  with  the  requirei  pli 
of  subsection  (a),  sections  404,  410,  and  415,  and  the 
sions  of  this  subchapter  precluding  discrimination  in  j 
of  highly  compensated  employees.". 

(3)  Conforming  amendment. — The  first  sentence  of  m 
411(a)  of  such  Code  (relating  to  minimum  vesting  standai 
amended  by  striking  out  "paragraph  (2)  of  subsection  (b),  I 
and  all  that  follows  through  the  end  thereof  and  insert) 
lieu  thereof  "subsection  (b)(3),  and  also  satisfies,  in  the  cas  ilff 
defined  benefit  plan,  the  requirements  of  subsection  (b)(l 
in  the  case  of  a  defined  contribution  plan,  the  requireme  J^l 
subsection  (b)(2).".  i 
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9203.  TREATMENT  OF  INDIVIDUALS  HIRED  AT  AGES  NEAR  RETIRE- 
MENT  AGE. 

';Ja)  Repeal  of  Provisions  PERMirnNG  Certain  Plans  to  Exclude 

j  DER  Employees  from  Plan  Participation  on  the  Basis  of  ^ 

E. — 

(1)  ERISA  AMENDMENT.— Section  202(aX2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (29  U.S.C.  1052(a)(2))  is 

..  amended  by  striking  out  "unless—"  and  all  that  follows  and 
.."T  inserting  in  lieu  thereof  a  period. 

(2)  IRC  AMENDMENT.— Section  410(a)(2)  of  the  Internal  Reve- 

•  nue  Code  of  1986  (relating  to  maximum  age  conditions)  is    Post,  p.  2095; 
amended  by  striking  out  "unless—'"  and  all  that  follows  and    26  USC  410. 
^  inserting  in  lieu  thereof  a  period. 

"~b)  Delayed  Normal  Retirement  Age  for  Individuals  Commenc- 
'■3--;  Plan  Participation  within  5  Years  of  Attaining  Normal 

"MnREMENT  AgE  UNDER  THE  PlAN. — 

'      (1)  ERISA  AMENDMENT.— Subparagraph  (B)  of  section  3(24)  of 
^  the  Employee  Retirement  Incom.e  Security  Act  of  1974  (29 
U.S.C.  1002(24XB))  is  amended  to  read  as  follows: 
"(B)  the  latest  of— 

"(i)  the  time  a  plan  participant  attains  age  65, 
"(ii)  in  the  case  of  a  plan  participant  who  commences 
participation  in  the  plan  within  5  years  before  attaining 
normal  retirement  age  under  the  plan,  the  5th  anniversary 
of  the  time  the  plan  participant  commences  participation  in 
the  plan,  or 

"(iii)  in  the  case  of  a  plan  participant  not  described  in 
clause  (ii),  the  10th  anniversary  of  the  time  the  plan  partici- 
pant commences  participation  in  the  plan.". 
(2)  IRC  AMENDMENT.— Subparagraph  (B)  of  section  411(a)(8)  of 
^  the  Internal  Revenue  Code  of  1986  (relating  to  normal  retire- 
.1.  ment  age)  is  amended  to  read  as  follows:  26  USC  411. 

"(B)  the  latest  of— 
j_  "(i)  the  time  a  plan  participant  attains  age  65, 

^  "(ii)  in  the  case  of  a  plan  participant  who  commences 

participation  in  the  plan  within  5  years  before  attain- 
*  ing  normed  retirement  age  under  the  plan,  the  5th 

^  anniversary  of  the  time  the  plan  participant  com- 

mences participation  in  the  plan,  or 

"(iii)  in  the  case  of  a  plan  participant  not  described  in 
clause  (ii),  the  10th  anniversary  of  the  time  the  plan 
participant  commences  participation  in  the  plan.". 

^^jC  9204.  EFFECTIVE  DATE;  REGULATIONS.  29  USC  623  note. 

t^B.)  Applicability  to  Employees  with  Service  after  1988.— 

f :      (1)  In  general. — The  amendments  made  by  sections  9201  and 

:    9202  shall  apply  only  with  respect  to  plan  years  beginning  on  or 

after  Jginuary  1,  1988,  and  only  to  employees  who  have  1  hour  of 
;^  service  in  any  plan  year  to  which  such  amendments  apply. 
^  (2)  Special  rule  for  collectively  bargained  plans. — In  the 
ji  I  case  of  a  plan  maintained  pursuant  to  1  or  more  collective 

bargaining  agreements  between  employee  representatives  and  1 
^  or  more  employers  ratified  before  March  1,  1986,  paragraph  (1) 
;  shall  be  applied  to  benefits  pursuant  to,  and  individuals  covered 

by,  any  such  agreement  by  substituting  for  "January  1,  1988" 

the  date  of  the  commencement  of  the  first  plan  year  beginning 

on  or  after  the  earlier  of— 
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(A)  the  later  of— 

(i)  January  1, 1988,  or 

(ii)  the  date  on  which  the  last  of  such  collec 
bargaining  agreements  terminate  (determined  witl 
regard  to  any  extension  thereof  after  February 
1986),  or 

(B)  January  1, 1990. 

(b)  Applicabiuty  of  Amendments  Relating  to  Normal  Ret 
MENT  Age. — The  amendments  made  by  section  9203  shall  apply 
with  respect  to  plan  years  beginning  on  or  after  January  1,  1 
and  only  with  respect  to  service  performed  on  or  after  such  c 

(c)  Plan  Amendments. — If  any  amendment  made  by  this  sub 
requires  an  amendment  to  any  plan,  such  plan  amendment  shal] 
be  required  to  be  made  before  the  first  plan  year  beginning  o 
after  January  1, 1989,  if— 

(1)  during  the  period  sifter  such  amendment  takes  effect 
before  such  first  plan  year,  the  plan  is  operated  in  accord, 
with  the  requirements  of  such  amendment,  and 

(2)  such  plan  amendment  applies  retroactively  to  the  pe 
after  such  amendment  takes  effect  and  such  first  plan 

A  pension  plan  shall  not  be  treated  as  failing  to  provide  defin 
determinable  benefits  or  contributions,  or  to  be  operated  in  ac< 
ance  with  the  provisions  of  the  plan,  merely  because  it  operat< 
accordance  with  this  subsection. 

(d)  Interagency  Coordination. — The  regulations  and  ru 
issued  by  the  Secretary  of  Labor,  the  regulations  and  rulings  is 
by  the  Secretary  of  the  Treasury,  and  the  regulations  and  ru 
issued  by  the  Equal  Employment  Opportunity  Commission  purs 
to  the  amendments  made  by  this  subtitle  shall  each  be  consii 
with  the  others.  The  Secretary  of  Labor,  the  Secretary  of 
Treasury,  and  the  Equal  Employment  Opportunity  Commii 
shall  each  consult  with  the  others  to  the  extent  necessary  to 
the  requirements  of  the  preceding  sentence. 

(e)  Final  Regulations.— The  Secretary  of  Labor,  the  Secrete 
the  Treasury,  and  the  Equal  Emplojonent  Opportunity  Commi 
shall  each  issue  before  February  1,  1988,  such  final  reg^latioj 
may  be  necessary  to  carry  out  the  amendments  made  by^ 
subtitle. 


Subtitle  D — Provisions  Relating  to  Medica 
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payment  for  medicare  providers. 
Health  maintenjuice  organizations  and  competitive  medical  plans. ' 
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9313.  Provisions  relating  to  improvement  of  quality  of  care.  "  ' 

9314.  Direct  costs  of  graduate  medical  education, 
t.  9315.  Payments  for  home  health  services. 

c.  9316.  Establishment  of  patient  outcome  assessment  research  program. 
]'p.  9317.  Improvements  in  civil  monetary  penalty  and  exclusion  provisions. 
)p.  9318.  Hospital  protocols  for  organ  procurement  and  standards  for  organ  pro- 
curement agencies. 

(gLp.  9319.  Medicare  as  secondary  payer;  coverage  requirements  for  certain  other 
lT\  payers. 

'lie.  9320.  Payment  for  services  of  certified  registered  nurse  anesthetists, 
'ftp.  9321.  Technical  amendments  and  miscellaneous  provisions  relating  to  parts  A 
and  B. 


Part  3— Provisions  Relating  to  Medicare  Part  B 


qp.  9331.  Payment  for  physicians'  services, 
ic.  9332.  Incentives  for  physician  participation. 
,  ,c.  9333.  Limits  on  reasonable  charges. 
jS|p.  9334.  Payment  for  cataract  surgical  procedures. 

™4c.  9335.  Payment  rates  for  renal  services  and  improvements  in  administration  of 

end  stage  renal  disease  networks  and  program. 
pE)jp.  9336.  Vision  care, 
jy  b.  9337.  Occupational  therapy  services. 
•^C.  9338.  Services  of  a  physician  assistant, 
^c.  9339.  Payment  for  clinical  diagnostic  laboratory  tests. 

^c.  9340.  Payment  for  parenteral  and  enteral  nutrition  supplies  and  equipmeiit. 
3ldc.  9341.  Changing  medicare  appeal  rights. 

'  c.  9342.  Alzheimer's  disease  demonstration  projects. 
niliC.  9343.  Payments  for  ambulatory  surgery. 

jgjC.  9344.  Technical  amendments  and  miscellaneous  provisions  relating  to  part  B. 

Part  4— Improved  Review  of  Quauty  by  Peer  Review  Organizations 
y.2.  9351.  PRO  review  of  hospital  denial  notices. 

^p.  9352.  PRO  review  of  inpatient  hospital  services  and  early  readmission  cases. 
Oil'b.  9353.  PRO  review  of  quality  of  care. 


0  ?ART  1— PROVISIONS  RELATING  TO  MEDICARE 
PART  A  ONLY 

:C.  9301.  CHANGES  IN  INPATIENT  HOSPITAL  DEDUCTIBLE. 


3y  v(a)  In  General.— Section  1813(b)  of  the  Social  Security  Act  (42 
.S.C.  1395e(b))  is  amended  to  read  as  follows: 

"(bXl)  The  inpatient  hospital  deductible  for  1987  shall  be  $520. 

,.,ne  inpatient  hospital  deductible  for  any  succeeding  year  shall  be 

^'  I  amount  equal  to  the  inpatient  hospital  deductible  for  the  precede 
g  calendar  year,  changed  by  the  applicable  percentage  increase  (as 
jfined  in  section  1886(b)(3)(B))  which  is  applied  under  section  Ante,  p.  153. 
,  86(dX3XA)  for  discharges  in  the  fiscal  year  that  begins  on  Octo-  Post,  p.  1983. 
T 1  of  such  preceding  calendar  year,  and  adjusted  to  reflect  changes 
real  case  mix  (determined  on  the  basis  of  the  most  recent  case  mix 
ita  available).  Any  amount  determined  under  the  preceding  sen- 
nce  which  is  not  a  multiple  of  $4  shall  be  rounded  to  the  nearest 

psPultiple  of  $4  (or,  if  it  is  midway  between  two  multiples  of  $4,  to  the 
5xt  higher  multiple  of  $4). 

^  "(2)  The  Secretary  shall  promulgate  the  inpatient  hospital  deduct- 
jie  and  all  coinsurance  amounts  under  this  section  between 

oi^iptember  1  and  September  15  of  the  year  preceding  the  year  to 
ihich  they  will  apply. 

J I  "(3)  The  inpatient  hospital  deductible  for  a  year  shall  apply  to— 
"(A)  the  deduction  under  the  first  sentence  of  subsection  (aXD 
for  the  year  in  which  the  first  day  of  inpatient  hospital  services 
occurs  in  a  spell  of  illness,  and 
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"(B)  to  the  coinsurance  amounts  under  subsection  (a) 
inpatient  hospital  services  and  post-hospital  extended  care  & 
ices  furnished  in  that  year.". 

(b)  Effective  Date. — The  amendment  made  by  subsection 
shall  apply  to  inpatient  hospital  services  and  post-hospital  exter 
care  services  furnished  on  or  after  January  1,  1987,  and  to 
monthly  premium  (under  part  A  of  title  XVIII  of  the  Social  Secu 
Act)  for  months  beginning  with  January  1987. 

(c)  Promulgation  of  New  Deductible. — The  Secretary  of  He 
and  Human  Services  shall  provide,  within  30  days  after  the  datj 
the  enactment  of  this  Act,  for  the  publication  of  the  inpat: 
hospital  deductible,  the  coinsurance  amounts  for  inpatient  hosj 
services  and  post-hospital  extended  care  services  and  the  mon 
part  A  premiums  for  1987,  as  modified  under  the  amendment  n 
by  subsection  (a).  i 


I 


SEC.  9302.  APPLICABLE  PERCENTAGE  INCREASE  IN  PAYMENTS  FO 
PATIENT  HOSPITAL  SERVICES. 

(a)  Applicable  Percentage  Increase. — 

(1)  In  general.— Subclause  (II)  of  section  1886(b)(3)(B)(i)  of! 
Social  Security  Act  (42  U.S.C.  1395ww(b)(3)(B)(i))  is  amende 
read  as  follows: 

''(II)  for  fiscal  year  1987,  1.15  percent,  and  for  fiscal  year  1 
the  market  basket  percentage  increase  (as  defined  in  clause 
minus  2.0  percentage  points,  and". 

(2)  Conforming  amendments. — (A)  Section  1886(d)(3)(i^ 
such  Act  is  amended  by  striking  "and  1986"  and  inseifis 

1986,  1987,  and  1988". 

(B)  Section  1886(e)(4)  of  such  Act  is  amended  by  stri 
"determine  for  each  fiscal  year  (beginning  with  fiscal 
1987)"  and  inserting  "recommend  for  fiscal  year  1988  an  api 
priate  change  factor  for  inpatient  hospital  services  for 
charges  in  that  fiscal  year  and  shall  determine  for  each  sx 
quent  fiscal  year". 

(C)  Section  1866(e)(5)  of  such  Act  is  amended  by  insei? 
"recommendation  or"  before  "determination"  each  placi 
appears. 

(3)  Effective  date. — The  amendment  made  by  paragrap 
shall  apply  to  cost  reporting  periods  beginning  on  or  ; 
October  1,  1986  and,  for  purposes  of  section  1886(d)  of  the  S 
Security  Act,  for  cost  reporting  periods  beginning  and 
charges  occurring  on  or  after  October  1, 1986. 

(b)  Separate   Outlier    Offsets    for    Urban    and  Ri 
Hospitals.— 

(1)  In  genepal.— Section  1886(d)(3)(B)  of  such  Ac 
amended — 

(A)  by  inserting  "for  hospitals  located  in  an  urban 
and  for  hospitals  located  in  a  rural  area"  after  "sub] 
graph  (A)",  and 

(B)  by  inserting  before  the  period  the  following: 
hospitals  located  in  such  respective  area". 

(2)  Effective  date. — The  amendments  made  by  paragrai 
shall  apply  to  discharges  occurring  on  or  after  October  1, 

(3)  Maintaining  current  outlier  poucy  in  fiscal 
1987. — For  payments  made  under  section  1886(d)  of  the  F 
Security  Act  for  discharges  occurring  in  fiscal  year  1 
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(A)  the  proportions  under  paragraph  f3xB')  for  hospitals 
located  in  urban  and  rural  areas  shall  be  established  at 
such  levels  as  produce  the  same  total  dollar  reduction 
under  such  paragraph  as  if  this  section  had  not  been  ~ 
enacted;  and 

(B)  the  thresholds  and  standards  used  for  making  addi- 
tional pa>Tnents  under  paragraph  (5)  of  such  section  shall 
be  the  same  as  those  in  effect  as  of  October  1,  1986. 

Computing    Urban     and    Rural    Averages.— Section    42  use  I395ww 
i::S6{dX3XA)  of  such  Act  is  amended  by  adding  at  the  end  the 
ci: Jewing:  "With  respect  to  discharges  occurring  on  or  after  Octo- 
szr  1,  1987,  the  Secretary  shall  compute  urban  and  rural  averages 
the  basis  of  discharge  weighting  rather  than  hospital  weighting, 
raking  appropriate  adjustments  to  ensure  that  computation  on 
ch  basis  does  not  result  in  total  payments  under  this  section  that 
.^e  greater  or  less  than  the  total  pa>Tnents  that  would  have  been 
'"ade  under  this  section  but  for  this  sentence,  and  making  appro- 
iate  changes  in  the  manner  of  determining  the  reductions  under 
bparagraph  (Cxii).". 
(d)  Regional  Referral  Centers. — 

(1)  Criteria. — 

(A)  Ln  general.— Section  1886(d)(5XCXi)  of  such  Act  is 
r^j         amended — 

msl  (i)  by  inserting  "(D"  after  "(CXiV",  and 

(ii)  by  adding  at  the  end  the  following  new  subclause: 
•i/^'dl)  The  Secretary  shall  pro\ide,  under  subclause  (I),  for  the 
ier:assification  of  a  rural  hospital  as  a  regional  referral  center  if  the 

«pital  has  a  case  mix  equal  to  or  greater  than  the  median  case 
^_lx  for  hospitals  (other  than  hospitals  with  approved  teaching 
- ;  ograms)  located  in  an  urban  area  in  the  same  region  (as  defined  in 
i"iragraph  (2kD)),  has  at  least  5,000  discharges  a  year  or,  if  less,  the 
.:  edian  number  of  discharges  in  urban  hospitals  in  the  region  in 
r-iich  the  hospital  is  located  (or,  in  the  case  of  a  rural  osteopathic 

»spital,  meets  the  criterion  established  by  the  Secretary  under 
-f"  bclause  (1)  with  respect  to  the  annual  number  of  discharges  for 
r-ch  hospitals),  and  meets  any  other  criteria  established  by  the 

^cretary  under  subclause  (I).". 

(B)  Effective  date. — (i)  Subject  to  clause  (ii),  the  amend- 
ments made  by  subparagraph  (A)  shall  apply  to  payments 

y.         for  discharges  occurring  on  or  after  October  1,  1986. 
!  (iij  An  appeal  for  classification  of  a  rural  hospital  as  a 

regional  referral  center,  pursuant  to  the  amendments  made 
by  subparagraph  (A),  which  is  filed  before  January  1,  1987, 
and  which  is  approved  shall  be  effective  with  respect  to 
discharges  occurring  on  or  after  October  1,  1986. 

(2)  Extension  of  regional  referral  center  classifica- 
I  tion. — Any  hospital  that  is  classified  as  a  regional  referral 
ifi    center  under  section  1886(dX5XCXi)  of  the  Social  Security  Act  on 

the  date  of  the  enactment  of  this  Act  shall  continue  to  be 
classified  as  a  regional  referral  center  for  cost  reporting  periods 
i    beginning  on  or  after  October  1,  1986,  and  before  October  1, 
fi  1989. 

(3)  Budget-neutral  implementation.— Paragraph  (2)  and  the 
amendment  made  by  paragraph  (IXA)  shall  be  implemented  in 
a  manner  that  ensures  that  total  payments  under  section  1886 
of  the  Social  Security  Act  are  not  increased  or  decreased  by 
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reason  of  the  classifications  required  by  such  paragraph 
amendment. 

(4)  Rural  secondary  specialty  demonstration  PROJEaH 

(A)  Establishment.— The  Secretary  of  Health 
Human  Services  (in  this  paragraph  referred  to  as  the  " 
retary")  shall  enter  into  an  agreement  with  Lake  Rej 
Hospital  and  Nursing  Home  at  Fergus  Falls,  Minnesota 
the  purpose  of  conducting  a  rural  secondary  speci 
center  demonstration  project  (in  this  paragraph  referre 
as  the  ''project")  under  title  XVIII  of  the  Social  Secur 
Act. 

(B)  Purpose.— The  purpose  of  this  project  shall  bi 
determine  the  effect  that  a  modified  system  of  mal 
payments  under  part  A  of  such  title  to  rural  secon( 
specialty  centers  would  have  on — 

(i)  total  expenditures  under  such  part,  and 

(ii)  the  access  of  medicare  beneficiaries  locate^ 
rural  areas  to  quality  health  care. 

(C)  Payments. — During  the  period  of  the  demonstrg 
project,  payments  under  part  A  of  such  title  shall  be  n 
under  the  project  on  the  basis  of  average  standarc 
amounts  computed  for  urban  areas  in  the  region  in  w 
the  project  is  conducted,  as  adjusted  by  a  rural  wage  ir 

(D)  Duration. — The  project  shall  be  of  a  maximum  c 
tion  of  three  years. 

(E)  Reports. — The  Secretary  shall  submit  a  final  re 
to  the  Congress  on  the  project  not  later  than  six  mc 
after  the  completion  of  the  project. 

(e)  Miscellaneous  Provisions. — 

(1)  Annual  adjustment. — Section  1886(d)(4)(C)  of  such  A 
amended  by  striking  "in  fiscal  year  1986  and  at  least  every 
fiscal  years"  and  inserting  "in  fiscal  year  1988  and  at 
annually". 

(2)  Clarifying  authority  to  vary  rates. — Section  1886 
of  such  Act  is  amended  by  adding  at  the  end  the  following 
sentence:  "The  percentage  change  shall  be  the  same  fo 
subsection  (d)  hospitals  and  subsection  (d)  Puerto  Rico  hosp 
but  may  be  different  from  that  for  other  hospitals  (and  unit 
included  as  such  hospitals)  and  may  vary  among  such  < 
hospitals  and  units.". 

(3)  Notice  of  earuer  promulgation  of  percentagi 
CREASE. — Section  1886(e)(3)  of  such  Act  is  amended 

(A)  by  inserting  "(A)"  after  "(3)",  and 

(B)  by  adding  at  the  end  the  following  new  subparag' 
"(B)  The  Secretary,  not  later  than  April  1,  1987,  for  fiscal 

1988  and  not  later  than  March  1  before  the  beginning  of  each 
year  (beginning  with  fiscal  year  1989),  shall  report  to  the  Con 
the  Secretary's  initial  estimate  of  the  percentage  change  tha 
Secretary  will  recommend  or  determine  under  paragraph  (4) 
respect  to  that  fiscal  year.". 

(4)  Extension  of  sole  community  provider  provision.- 
tion  1886(dX5)(C)(ii)  of  such  Act  is  amended  by  striking  "„ 
and  inserting  "1988". 

(f)  Promulgation  of  New  Rate. — The  Secretary  of  Healtl 
Human  Services  shall  provide,  within  30  days  after  the  date 


1 
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enactment  of  this  Act,  for  the  publication  of  the  payments  rate 
will  apply  under  section  1886  of  the  Social  Security  Act,  fc 
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i?b!tharges  occurring  on  or  after  October  1,  1986,  taking  into  account 
|he  amendments  made  by  this  section,  without  regard  to  the  provi- 
JECpfions  of  chapter  5  of  title  5,  United  States  Code.  5  USC  500  et  seq. 

\ . j  ^EC.  9303.  PAYMENTS  FOR  HOSPITAL  CAPITAL-RELATED  COSTS. 

%i  (a)  In  General.— Section  1886(g)  of  the  Social  Security  Act  (42 
:ta,iJ.S.C.  1395ww(g))  is  amended  by  adding  at  the  end  the  following 
«ciii:|iew  paragraph: 

rree  "(3)(A)  Except  as  provided  in  subparagraph  (B),  in  determining  the 
^cuiimount  of  the  payments  that  may  be  made  under  this  title  with 
•espect  to  all  the  capital-related  costs  of  inpatient  hospital  services 
Iwcif  a  subsection  (d)  hospital,  the  Secretary  shall  reduce  the  amounts 
^if  such  payments  otherwise  established  under  this  title  by — 

"(i)  3.5  percent  for  payments  attributable  to  portions  of  cost  ' 
reporting  periods  occurring  during  fiscal  year  1987, 

**(ii)  7  percent  for  payments  attributable  to  portions  of  cost 
reporting  periods  or  discharges  (as  the  case  may  be)  occurring 
during  fiscal  year  1988,  and 

"(iii)  10  percent  for  payments  attributable  to  portions  of  cost 
•J     reporting  periods  or  discharges  (as  the  case  may  be)  occurring 

during  fiscal  year  1989.  . •     \  .  \ ' 

"(B)  Subparagraph  (A)  shall  not  apply  to  payments  with  respect  to 
"IPthe  capital-related  costs  of  any  hospital  that  is  a  sole  community 
-"'lospital  (as  defined  in  subsection  (d)(5)(C)(ii)). 

"(C)  If  the  Secretary  provides,  under  subsection  (a)(4),  for  the 
^inclusion  of  other  capital-related  costs  in  operating  costs  of  inpatient 
Sospital  services,  the  Secretary  shall  provide— 

"(i)  notwithstanding  any  other  provision  of  this  title,  for  the 
continuation  of  payment  under  the  reasonable  cost  methodology 
described  in  section  1861(v)(l)  with  respect  to  capital-related   42  USC  I395x. 
costs  of  any  hospital  that  is  such  a  sole  community  hospital  for 
cost  reporting  periods  beginning  before  October  1,  1990,  and 
"(ii)  in  the  design  of  such  payment  system  that  the  aggregate 
j![      payment  amounts  under  this  title  for  such  other  capital-related 
^1      costs  for  payments  attributable  to  portions  of  cost  reporting 
-jj      periods  occurring  during  fiscal  year  1988  and  fiscal  year  1989 
S      shall  approximate  the  aggregate  payment  amount  under  this 
title  that  would  have  been  made  (taking  into  account  the  provi- 
sions of  subparagraphs  (A)  and  (B))  during  that  fiscal  year  but 
Q3-      for  the  inclusion  of  such  costs  by  the  Secretary.". 
1  (b)  Addition  of  Puerto  Rico  Hospitals. — Effective  for  cost  report- 
ling  periods  beginning  and  discharges  occurring  (as  the  case  may  be) 
3^on  or  after  October  1,  1987,  section  1886(g)(3)(A)  of  the  Social  Secu- 
jl  |rity  Act  (as  amended  by  subsection  (a))  is  amended  by  inserting  "and 
j)  a  subsection  (d)  Puerto  Rico  hospital"  after  "subsection  (d)  hospital", 
(c)  Clarification  of  Secretarial  Authority  to  Incorporate 

[a^PAYMENT  FOR  OtHER  CaPITAL-ReLATED  CoSTS  UNDER  THE  PrOSPEC- 

I)  iTiVE  Payment  System. — Section  1886(a)(4)  of  such  Act  is  amended  Ante,  p.  749. 
by  striking  "October  1,  1987"  and  inserting  "October  1  of  1987  (or  of 
such  later  year  as  the  Secretary  may,  in  his  discretion,  select)". 

|sEC.  9304.  COVERAGE  OF  HOSPITALS  IN  PUERTO  RICO  UNDER  A  DRG 
PROSPECTIVE  payment  SYSTEM. 

(a)  In  General.— Section  1886(d)  of  the  Social  Security  Act  (42 
tedU.S.C.  1395ww(d))  is  amended  by  adding  at  the  end  the  following 
fccnew  paragraph: 
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"(9)(A)  Notwithstanding  section  1814(b)  but  subject  to  the  pro 
sions  of  section  1813,  the  amount  of  the  payment  with  respect  to  t 
operating  costs  of  inpatient  hospital  services  of  a  subsection 
Puerto  Rico  hospital  for  inpatient  hospital  discharges  in  a  fiscal  ye 
beginning  on  or  after  October  1,  1987,  is  equal  to  the  sum  oi 
"(i)  75  percent  of  the  Puerto  Rico  adjusted  DRG  prospecti 
payment  rate  (determined  under  subparagraph  (B)  or  (C))  1 
such  discharges,  and 

"(ii)  25  percent  of  the  discharge-weighted  average  of— 

"(I)  the  national  adjusted  DRG  prospective  payment  n 
(determined  under  paragraph  (3)(D))  for  hospitals  located 
an  urban  area,  and 

"(II)  such  rate  for  hospitals  located  in  a  rural  ar 
for  such  discharges,  adjusted  in  the  manner  provided  in  pa 
graph  (3)(E)  for  different  area  wage  levels.  As  used  in  t. 
section,  the  term  'subsection  (d)  Puerto  Rico  hospital'  mean: 
hospital  that  is  located  in  Puerto  Rico  and  that  would  be 
subsection  (d)  hospital  (as  defined  in  paragraph  (1)(B))  if  it  w< 
located  in  one  of  the  fifty  States. 

"(B)  The  Secretary  shall  determine  a  Puerto  Rico  adjus 
DRG  prospective  payment  rate,  for  each  inpatient  hospi 
discharge  in  fiscal  year  1988  involving  inpatient  hospital  se 
ices  of  a  subsection  (d)  Puerto  Rico  hospital  for  which  paym< 
may  be  made  under  part  A  of  this  title.  Such  rate  shall 
determined  for  such  hospitals  located  in  urban  or  rural  an 
within  Puerto  Rico,  as  follows: 

"(i)  The  Secretary  shall  determine  the  target  amount 
defined  in  subsection  (b)(3)(A))  for  the  hospital  for  the 
reporting  period  beginning  in  fiscal  year  1987  and  increase  si 
amount  by  prorating  the  applicable  percentage  increase 
defined  in  subsection  (b)(3)(B))  to  update  the  amount  to 
midpoint  in  fiscal  year  1988. 

"(ii)  The  Secretary  shall  standardize  the  amount  determii 
under  clause  (i)  for  each  hospital  by — 
.  "(I)  excluding  an  estimate  of  indirect  medical  educat 

costs, 

"(II)  adjusting  for  variations  among  hospitals  by  area 
the  average  hospital  wage  level, 

"(III)  adjusting  for  variations  in  case  mix  among  I 
pitals,  and 

"(IV)  excluding  an  estimate  of  the  additional  pa3mienti 
certain  subsection  (d)  Puerto  Rico  hospitals  to  be  m; 
under  subparagraph  (D)(v)  (relating  to  disproportion 
share  payments), 
"(iii)  The  Secretary  shall  compute  a  discharge  weighted  a'' 
age  of  the  standardized  amounts  determined  under  clause 
for  all  hospitals  located  in  an  urban  area  and  for  all  hospii 
located  in  a  rural  area  (as  such  terms  are  defined  in  paragr; 
(2XD)). 

"(iv)  The  Secretary  shall  reduce  the  average  standard] 
amount  by  a  proportion  equal  to  the  proportion  (estimated 
the  Secretary)  of  the  amount  of  pavments  under  this  paragr; 
which  are  additional  payments  described  in  subparagraph  (I 
(relating  to  outlier  payments).  - 

"(v)  For  each  discharge  classified  within  a  diagnosis-relg^ 
group  for  hospitals  located  in  an  urban  or  rural  area,  res| 
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tively,  the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
tive payment  rate  equal  to  the  product  of— 

"(I)  the  average  standardized  amount  (computed  under 
yes  clause  (iii)  and  reduced  under  clause  (iv))  for  hospitals 

1  (j9i  located  in  an  urban  or  rural  area,  respectively,  and 

Ht^  "(II)  the  weighting  factor  (determined  under  paragraph 

^)  i'j  (4)(B))  for  that  diagnosis-related  group. 

"(vi)  The  Secretary  shall  adjust  the  proportion  (as  estimated 
by  the  Secretary  from  time  to  time)  of  hospitals'  costs  which  are 
'.rsi     attributable  to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
DRG  prospective  payment  rate  computed  under  clause  (v)  for 
area  differences  in  hospital  wage  levels  by  a  factor  (established 
by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
_     the  geographic  area  of  the  hospital  compared  to  the  Puerto 
jjj     Rican  average  hospital  wage  level. 

"(C)  The  Secretary  shall  determine  a  Puerto  Rico  adjusted  DRG   Urban  areas. 
ijolTOspective  payment  rate,  for  each  inpatient  hospital  discharge   Rural  areas, 
^^.fter  fiscal  year  1988  involving  inpatient  hospital  services  of  a 
ubsection  (d)  Puerto  Rico  hospital  for  which  payment  may  be  made 
nder  part  A  of  this  title.  Such  rate  shall  be  determined  for  hos-  42  USC  1395c. 
"  ■litals  located  in  urban  or  rural  areas  within  Puerto  Rico  as  follows: 
'^ij        "(i)  The  Secretary  shall  compute  an  average  standardized 
amount  for  hospitals  located  in  an  urban  area  and  for  hospitals 
located  in  a  rural  area  equal  to  the  respective  average  standard- 
ized amount  computed  for  the  previous  fiscal  year  under 
subparagraph  (B)(iii)  or  under  this  clause,  increased  for  fiscal 
year  1989  by  the  applicable  percentage  increase  under  subsec- 
tion (b)(3)(B),  and  adjusted  for  subsequent  fiscal  years  in  accord- 
ance with  the  final  determination  of  the  Secretary  under 
subsection  (e)(4),  and  adjusted  to  reflect  the  most  recent  case- 
mix  data  available. 

"(ii)  The  Secretary  shall  reduce  each  of  the  average  standard- 
ized amounts  by  a  proportion  equal  to  the  proportion  (estimated 
by  the  Secretary)  of  the  amount  of  payments  under  this  para- 
graph which  are  additional  payments  described  in  subpara- 
^^'^     graph  (DXi)  (relating  to  outlier  payments). 

"(iii)  For  each  discharge  classified  within  a  diagnosis-related 
229     group  for  hospitals  located  in  an  urban  or  rural  area,  respec- 
tively, the  Secretary  shall  establish  a  Puerto  Rico  DRG  prospec- 
i  W     tive  payment  rate  equal  to  the  product  of —  ^ 

il  "(I)  the  average  standardized  amount  (computed  under  o 

ats '  clause  (i)  and  reduced  under  clause  (ii))  for  hospitals  located 

ni^  in  an  urban  or  rural  area,  respectively,  and 

oDii  "(ID  the  weighting  factor  (determined  under  paragraph 

(4XB))  for  that  diagnosis-related  group. 
m  "(iv)  The  Secretary  shall  adjust  the  proportion  (as  estimated 
selj  by  the  Secretary  from  time  to  time)  of  hospitals'  costs  which  are 
attributable  to  wages  and  wage-related  costs,  of  the  Puerto  Rico 
grij.  DRG  prospective  payment  rate  computed  under  clause  (iii)  for 
I*  area  differences  in  hospital  wage  levels  by  a  factor  (established 
M  by  the  Secretary)  reflecting  the  relative  hospital  wage  level  in 
£d|  the  geographic  area  of  the  hospital  compared  to  the  Puerto  Rico 
grj     average  hospital  wage  level. 

"(D)  The  following  provisions  of  paragraph  (5)  shall  apply  to 
|lubsection  (d)  Puerto  Rico  hospitals  receiving  payment  under  this 
Ji£  Daragraph  in  the  same  manner  and  to  the  extent  as  they  apply  to 
subsection  (d)  hospitals  receiving  payment  under  this  subsection: 
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"(i)  Subparagraph  (A)  (relating  to  outlier  payments). 

**(ii)  Subparagraph  (B)  (relating  to  payments  for  indirect  me 
cal  education  costs),  except  that  for  this  purpose  the  sum  of  t 
amount  determined  under  subparagraph  (A)  of  this  paragi'a 
and  the  amount  paid  to  the  hospital  under  clause  (i)  of  tl 
subparagraph  shall  be  substituted  for  the  sum  referred  to 
paragraph  (5)(B)(i)(I). 

"(iii)  Subparagraph  (C)(iii)  (relating  to  exceptions  a 
adjustments). 

"(iv)  Subparagraph  (E)  (relating  to  payments  for  costs 
certified  registered  nurse  anesthetists). 

"(v)  Subparagraph  (F)  (relating  to  disproportionate  share  p; 
ments),  except  that  for  this  purpose  the  sum  described  in  clai 
(ii)  of  this  subparagraph  shall  be  substituted  for  the  sum 
ferred  to  in  paragraph  (5)(F)(ii)(I).". 

(b)  Conforming  Amendments.— (1)  The  first  sentence  of  subclai 
(I)  of  section  1886(d)(5)(C)(i)(I)  of  such  Act,  as  redesignated  by  sect 
9302(d),  is  amended  by  inserting  ''(other  than  under  paragraph  {i 
after  ''established  under  this  subsection". 

(2)  The  second  and  third  sentences  of  section  1886(d)(5)(C)(ii) 
such  Act  are  each  amended  by  inserting  "(other  than  under  pa 
graph  (9))"  after  "payment  amounts  under  this  subsection". 

(c)  Budget  Neutrality. — Section  1886(e)(1)  of  the  Social  Se 
rity  Act  is  amended  by  adding  at  the  end  the  following  n 
subparagraph: 

"(C)  For  discharges  occurring  in  fiscal  year  1988,  the  Secret 
shall  provide  for  such  equal  proportional  adjustment  in  each  of 
average  standardized  amounts  otherwise  computed  under  subsect 
(d)(3)  for  that  fiscal  year  as  may  be  necessary  to  assure  tha 
"(i)  the  aggregate  payment  amounts  otherwise  provided  un 
subsections  (d)(l)(A)(iii),  (d)(5),  and  (d)(9)  for  that  fiscal  year| 
operating  costs  of  inpatient  hospital  services  of  subsection 
hospitals  and  subsection  (d)  Puerto  Rico  hospitals, 
are  not  greater  or  less  than — 

"(ii)  the  payment  amounts  that  would  have  been  payable 
such  services  for  those  same  hospitals  for  that  fiscal  year  but 
the  enactment  of  the  amendments  made  by  section  9304  of 
Omnibus  Budget  Reconciliation  Act  of  1986.". 

(d)  Effective  Date. — The  amendments  made  by  this  section  si 
apply  to  discharges  occurring  on  or  after  October  1, 1987. 


SEC.  9305.  IMPROVING  QUALITY  OF  CARE 
SERVICES. 


WITH  RESPECT  TO  PAR 


(a)  Refinement  of  Prospective  Payment  System. — 

(1)  Development  of  legislative  proposal.— The  Secretar 
Health  and  Human  Services  shall  develop  and  submit  to  ( 
gress  a  specific  legislative  proposal  to  improve  the  classificai 
and  payment  system  under  section  1886(d)  of  the  Social  Secu 
Act  (and,  as  appropriate,  the  system  for  payment  of  outlJ 
under  section  1886(d)(5)(A)  of  such  Act)  in  order  to  assure  t  ■ 
the  amount  of  payment  per  discharge  approximates  the  jst 
of  medically  necessary  care  provided  in  an  efficient  mar  iei 
for  individual  patients  or  classes  of  patients  with  sim  ar 
conditions. 

(2)  Accounting  for  severity  of  illness.— In  developing  m 
proposal,  the  Secretary  shall  account  for  variations  in  seve  ty 
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of  illness  and  case  complexity  which  are  not  adequately  ac- 
counted for  by  the  current  classification  and  payment  system. 
^1  (3)  Deadline.— The  proposal  shall  be  submitted  to  Congress 
'  %  by  not  later  than  2  years  after  the  date  of  the  enactment  of  this 
^  Act.  - 
^  (b)  Requiring  Notice  of  Hospital  Discharge  Rights.— 

(1)  Requirement  for  hospitals  to  provide  statement.— Sec- 
tion 1866(a)(1)  of  the  Social  Security  Act  (42  U.S.C.  1395cc(a)(l)),  Post,  p.  2025. 
as  amended  by  section  1895(b)  of  the  Tax  Reform  Act  of  1986  Post,  p.  2931. 
and  by  section  233  of  the  Veterans'  Benefits  Improvement  and 
Health-Care  Authorization  Act  of  1986,  is  amended — 

(A)  by  striking  "and"  at  the  end  of  the  subparagraph  (K), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (L) 
and  inserting  **,  and",  and 

(C)  by  inserting  after  subparagraph  (L)  the  following  new 
subparagraph: 

"(M)  in  the  case  of  hospitals,  to  provide  to  each  individual  who 
is  entitled  to  benefits  under  part  A  (or  to  a  person  acting  on  the 
individual's  behalf),  at  or  about  the  time  of  the  individual's 
admission  as  an  inpatient  to  the  hospital,  a  written  statement 
(containing  such  language  as  the  Secretary  prescribes  consistent 
with  this  paragraph)  which  explains — 
gg^l  **(i)  the  individual's  rights  to  benefits  for  inpatient  hos- 

^'  pital  services  and  for  post-hospital  services  under  this  title, 

"(ii)  the  circumstances  under  which  such  an  individual 
will  and  will  not  be  liable  for  charges  for  continued  stay  in 
the  hospital, 

**(iii)  the  individual's  right  to  appeal  denials  of  benefits 
for  continued  inpatient  hospital  services,  including  the 
practical  steps  to  initiate  such  an  appeal,  and 

"(iv)  the  individual's  liability  for  payment  for  services  if 
such  a  denial  of  benefits  is  upheld  on  appeal, 
and  which  provides  such  additional  information  as  the  Sec- 
retary may  specify." 

e  s        (2)  Effective  date. — The  Secretary  of  Health  and  Human   42  USC  1395cc 

iit|t     Services  shall  first  prescribe  the  language  required  under  sec-  "ote. 

f  l  tion  1866(a)(lXM)  of  the  Social  Security  Act  not  later  than  six 
months  after  the  date  of  the  enactment  of  this  Act.  The  require- 
ment of  such  section  shall  apply  to  admissions  to  hospitals 
occurring  on  such  date  (not  later  than  60  days  after  the  date 
such  language  is  first  prescribed)  as  the  Secretary  shall  provide. 

^ ,  (c)  Requiring  Hospitals  To  Provide  Discharge  Planning 
•rocess.— 

(1)  Requirement  as  condition  of  participation. — Section 
ar?  1861(e)(6)  of  the  Social  Security  Act  (42  U.S.C.  1395x(e)(6))  is 
iQ     amended — 

atj  (A)  by  inserting  "(A)"  after  "(6)",  and 

cd  (B)  by  inserting  before  the  semicolon  at  the  end  the 

itl|  following:  "and  (B)  has  in  place  a  discharge  planning  proc- 

jtfi  ess  that  meets  the  requirements  of  subsection  (ee)". 

e<i        (2)  Discharge  planning  process  defined. — Section  1861  of 

^      such  Act  is  further  amended  by  adding  at  the  end  the  following 

m     new  subsection: 
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"discharge  planning  process  ^ 

"(eeXD  A  discharge  planning  process  of  a  hospital  shall  be  consi 
ered  sufficient  if  it  is  applicable  to  services  furnished  by  the  hospit 
to  individuals  entitled  to  benefits  under  this  title  and  if  it  meets  tl 
guidelines  and  standards  established  by  the  Secretary  under  par 
graph  (2). 

"(2)  The  Secretary  shall  develop  guidelines  and  standards  for  tl 
discharge  planning  process  in  order  to  ensure  a  timely  and  smoo 
transition  to  the  most  appropriate  type  of  and  setting  for  pot 
hospital  or  rehabilitative  care.  The  guidelines  and  standards  shi 
include  the  following: 

"(A)  The  hospital  must  identify,  at  an  early  stage  of  h( 
pitalization,  those  patients  who  are  likely  to  suffer  adver 
health  consequences  upon  discharge  in  the  absence  of  adequa 
discharge  planning. 

"(B)  Hospitals  must  provide  a  discharge  planning  evaluatii 
for  patients  identified  under  subparagraph  (A)  and  for  oth 
patients  upon  the  request  of  the  patient,  patient's  represeni 
tive,  or  patient's  physician.  ii 

"(C)  Any  discharge  planning  evaluation  must  be  made  on' 
timely  basis  to  ensure  that  appropriate  arrangements  for  po 
hospital  care  will  be  made  before  discharge  and  to  avc 
unnecessary  delays  in  discharge. 

"(D)  A  discharge  planning  evaluation  must  include  an  evali 
tion  of  a  patient's  likely  need  for  appropriate  post-hospi1 
services  and  the  availability  of  those  services. 
'  "(E)  The  discharge  planning  evaluation  must  be  included 

the  patient's  medical  record  for  use  in  establishing  an  app 
priate  discharge  plan  and  the  results  of  the  evaluation  must 
discussed  with  the  patient  (or  the  patient's  representativ 

"(F)  Upon  the  request  of  a  patient's  physician,  the  hospi  . 
must  arrange  for  the  development  and  initial  implementati 
of  a  discharge  plan  for  the  patient. 

"(G)  Any  discharge  planning  evaluation  or  discharge  plj' 
required  under  this  paragraph  must  be  developed  by,  or  unc 
the  supervision  of,  a  registered  professional  nurse,  soc 
worker,  or  other  appropriately  qualified  personnel." 

(3)  Effect  of  accreditation. — The  second  sentence  of  secti 
1865(a)  of  such  Act  (42  U.S.C.  1395bb(a))  is  amended— 

(A)  by  inserting  ",  requires  a  discharge  planning  proc< 
(or  imposes  another  requirement  which  serves  substantia 
the  same  purpose),"  after  "the  same  purpose)",  and 

(B)  by  inserting  "clause  (A)  or  (B)  of  after  "comply  a 
with". 

42  use  I395x  (4)  EFFECTIVE  DATE. — The  amendments  made  by  this  subs 

i^ote.  tion  shall  apply  to  hospitals  as  of  one  year  after  the  date  of  i 

enactment  of  this  Act. 
(d)  Review  of  Standards  for  Medicare  Conditions  of  Partici  i 
TION  FOR  Assuring  Quality  of  Inpatient  Hospital  Services. — 1 1 
Secretary  of  Health  and  Human  Services  shall  arrange  for  a  sti  P 
of  the  adequacy  of  the  standards  used  for  hospitals,  for  purposes  i 
meeting  the  conditions  of  participation  under  title  XVIII  of  « 
42  use  1395.        Social  Security  Act,  in  assuring  the  quality  of  services  furnished  n 
Reports.  hospitals.  The  Secretary  shall  report  to  Congress  on  the  results  )! 

the  study  by  not  later  than  2  years  after  the  date  of  the  enactm  it 
of  this  Act. 


II 
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(e)  Study  of  Payment  for  Administratively  Necessary  Days.— 

(1)  In  general.— The  Secretary  of  Health  and  Human  Serv-  Hospitals. 
m     ices  shall  conduct  a  study  to  determine  whether  a  payment 

"*r     should  be  made  (in  a  budget-neutral  manner  under  title  XVIII 

of  such  Act  to  hospitals  receiving  payments  under  section    42  USC  1395. 

1886(d)  of  such  Act)  to  a  hospital  for  administratively  necessary 

days,  separate  from  the  per-discharge  and  outlier  payments 

made  under  such  section, 
atfj       (2)  Administratively  necessary  days  defined.— In  this 
ma'    subsection,  an  "administratively  necessary  day"  is  a  day  of 
i^l     continued  inpatient  hospital  stay,  for  an  individual  entitled  to 

benefits  under  part  A  of  title  XVIII  of  the  Social  Security  Act,   42  USC  1935c. 

necessitated  by  a  delay  in  obtaining  placement  for  the  individ- 

ual  in  a  skilled  nursing  facility, 
aari       (3)  Considerations  in  conducting  study. — In  conducting  the 

study,  the  Secretary  shall  consider — 

(A)  the  need  for  such  a  payment  in  order  to  minimize — 
li^  (i)  the  disproportionate  financial  impact  of  current 
»rt|                law  on  certain  hospitals  (or  hospitals  in  certain  loca- 
tions) due  to  difficulties  in  arranging  for  appropriate 
post-hospital  care,  such  as  difficulties  resulting  from  a 

jjjt,  shortage  of  beds  in  skilled  nursing  facilities  where 

Trr  those  hospitals  are  located  and  from  the  source  of 

payment  for  such  care,  and 

(ii)  the  risk  of  inappropriate  discharge  to  a  non- 
pi;)!;  institutional  or  inappropriate  institutional  setting  of 
*  individuals  who  need  post-hospital  services  in  a  skilled 
nursing  facility,  and 

(B)  the  administrative  mechanisms  that  can  be  used  to 
prevent  inappropriate  payments  for  administratively  nec- 
essary days. 

(4)  Report  on  study.— The  Secretary  shall  report  to  Congress 
on  the  results  of  the  study  not  later  than  January  1,  1989. 

(f)  Extending  Waiver  of  Llability  Provisions  to  Hospice    42  USC  I395y 

plll^OGRAMS.— 

jii  (1)  In  GENERAL.— The  Secretary  of  Health  and  Human  Serv- 
ices shall,  for  purposes  of  determining  whether  payments  to  a 
hospice  program  should  be  denied  pursuant  to  section 
1862(aXlXC)  of  the  Social  Security  Act,  apply  (under  section  42  USC  1395y. 
187 9(a)  of  such  Act)  a  presumption  of  compliance  of  2.5  percent  Infm. 
■Xii  (based  on  the  number  of  days  of  hospice  care  billed)  in  a  manner 
'^zl  substantially  similar  to  that  provided  to  home  health  agencies 
under  policies  in  effect  as  of  July  1, 1985. 

(2)  Effective  date.— Paragraph  (1)  shall  apply  to  hospice  care 
furnished  on  or  after  the  first  day  of  the  first  month  that  begins 
at  least  6  months  after  the  date  of  the  enactment  of  this  Act  and 
before  November  1,  1988. 

I  (g)  Extension  of  Waiver  of  Liability  Provisions  to  Certain 
.cnjiJovERAGE  Denials  for  Home  Health  Services. — 
.IT        (1)  In  general.— Section  1879  of  the  Social  Security  Act  (42 
M     U.S.C.  1395pp)  is  amended— 

^  (A)  in  subsection  (aXD,  by  inserting  "or  by  reason  of  a 

!ft!  coverage  denial  described  in  subsection  (g)"  after  "section 

1862(aXl)  or  (9)"; 
(B)  in  the  first  sentence  of  subsection  (a),  by  inserting 

"and  as  though  the  coverage  denial  described  in  subsection 

(g)  had  not  occurred"  before  the  period  at  the  end; 
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(C)  in  the  third  sentence  of  subsection  (a),  by  inserting  "( 
by  reason  of  a  coverage  denial  described  in  subsection  (g 
after  "section  1862(a)(1)  or  (9)"; 

(D)  in  subsection  (c),  by  inserting  "or  by  reason  of 
coverage  denial  described  in  subsection  (g)"  after  "sectic 
1862(a)(1)  or  (9)";  and  ^ 

(E)  by  adding  at  the  end  the  following  new  subsection 
"(f)(1)  A  home  health  agency  which  meets  the  applicable  requii 

ments  of  paragraphs  (3)  and  (4)  shall  be  presumed  to  meet  tl 
requirement  of  subsection  (a)(2)  with  respect  to  any  coverage  deni 
described  in  subsection  (g), 

"(2)  The  presumption  of  paragraph  (1)  with  respect  to  specil 
services  may  be  rebutted  by  actual  or  imputed  knowledge  of  tl 
facts  described  in  subsection  (a)(2),  including  any  of  the  followin 
"(A)  Notice  by  the  fiscal  intermediary  of  the  fact  that  pa 
ment  may  not  be  made  under  this  title  with  respect  to  tl 
services. 

"(B)  It  is  clear  and  obvious  that  the  provider  should  ha 
known  at  the  time  the  services  were  furnished  that  they  we 
excluded  from  coverage. 
"(3)  The  requirements  of  this  paragraph  are  as  follows: 

"(A)  The  agency  complies  with  requirements  of  the  Secreta 
under  this  title  respecting  timely  submittal  of  bills  for  payme 
and  medical  documentation. 

"(B)  The  agency  program  has  reasonable  procedures  to  noti 
promptly  each  patient  (and  the  patient's  physician)  where  it 
determined  that  a  patient  is  being  or  will  be  furnished  items 
services  which  are  excluded  from  coverage  under  this  tit 
"(4)  The  requirement  of  this  paragraph  is  that,  on  the  basis  of  bi 
submitted  by  a  home  health  agency  during  the  previous  quarter,  t 
rate  of  denial  of  bills  for  the  agency  by  reason  of  a  coverage  deni 
described  in  subsection  (g)  does  not  exceed  2.5  percent,  computj 
based  on  visits  for  home  health  services  billed. 

"(5)  In  this  subsection,  the  term  'fiscal  intermediary'  means,  wi 
respect  to  a  home  health  agency,  an  agency  or  organization  with 
agreement  under  section  1816  with  respect  to  the  agency. 

"(g)  The  coverage  denial  described  in  this  subsection  is,  wi 
respect  to  the  provision  of  home  health  services  to  an  individual 
failure  to  meet  the  requirements  of  section  1814(a)(2)(C)  or  secti 
1835(a)(2)(A)  in  that  the  individual— 

"(1)  is  or  was  not  confined  to  his  home,  or 
"(2)  does  or  did  not  need  skilled  nursing  care  on  an  in  term 
tent  basis." 

(2)  Reports.— The  Secretary  of  Health  and  Human  Servi( 
shall  report  to  Congress  annually  in  March  of  1987  and  198S 

(A)  information  on  the  frequency  and  distribution  ( 
type  of  provider)  of  denials  of  bills  for  payment  under  til 
XVIII  of  the  Social  Security  Act  for  extended  care  servic 
home  health  services,  and  hospice  care,  by  reason  of  secti 
1862(a)(1)  or  (9)  of  such  Act  and  coverage  denials  describ 
in  section  1879(g)  of  such  Act,  including — 

(i)  the  reasons  for  such  denials, 

(ii)  the  extent  to  which  payments  were  nonetheL 
made  because  of  section  1879  of  such  Act,  and 

(iii)  the  rate  of  reversals  of  such  denials,  and 

(B)  such  other  information  as  may  be  appropriate 
evaluate  the  appropriateness  of  any  percentage  standai 
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established  for  the  granting  of  favorable  presumptions  with 
respect  to  such  denials. 
(3)  Effective  date.— The  amendments  made  by  paragraph  (1)  42  USC  1395pp 
shall  apply  to  coverage  denials  occurring  on  or  after  July  1,  note. 
1987,  and  before  October  1, 1989. 
,(h)  Development  of  Uniform  Needs  Assessment  Instrument.—  42  use  I395x 

(1)  Development.— The  Secretary  of  Health  and  Human  Serv-  note, 
ices  shall  develop  a  uniform  needs  assessment  instrument 

that—  : 
(A)  evaluates — 

(i)  the  functional  capacity  of  an  individual, 

(ii)  the  nursing  and  other  care  requirements  of  the         .  r 
^               individual  to  meet  health  care  needs  and  to  assist  with 

^  functional  incapacities,  and 

(iii)  the  social  and  familial  resources  available  to  the 
individual  to  meet  those  requirements;  and 

-^^j  (B)  can  be  used  by  discharge  planners,  hospitals,  nursing 

^j^j  facilities,  other  health  care  providers,  and  fiscal 
intermediaries  in  evaluating  an  individual's  need  for  post- 
hospital  extended  care  services,  home  health  services,  and 
long-term  care  services  of  a  health-related  or  supportive 
nature. 

The  Secretary  may  develop  more  than  one  such  instrument  for 
use  in  different  situations. 

(2)  Advisory  panel.— The  Secretary  shall  develop  any 
instrument  in  consultation  with  an  advisory  panel,  appointed 
by  the  Secretary,  that  includes  experts  in  the  delivery  of  post- 

:^     hospital  extended  care  services,  home  health  services,  and  long- 
til!    term  care  services  and  includes  representatives  of  hospitals,  of 
physicians,  of  skilled  nursing  facilities,  of  home  health  agencies, 
of  long-term  care  providers,  of  fiscal  intermediaries,  and  of 
medicare  benefit  iaries. 

(3)  Report  on  instrument. — The  Secretary  shall  report  to 
Congress,  not  later  than  January  1,  1989,  on  the  instrument  or 
instruments  developed  under  this  section.  The  report  shall  rec- 

i.i    ommendations  for  the  appropriate  use  of  such  instrument  or 
al!(  instruments. 

(i)  Including  in  Annual  Reports  on  Prospective  Payment 
ifSTEM  Information  on  Quality  of  Post-Hospital  Care. — 

(1)  In  general.— Section  603(aX2)  of  the  Social  Security 
Amendments  of  1983  is  amended—  42  USC  1395ww 

(A)  by  striking  "1987"  in  subparagraph  (A)  and  inserting 
"1989",  and 

(B)  by  adding  at  the  end  the  following  new  subparagraph: 
i  t  "(E)  In  each  annual  report  to  Congress  under  subparagraph  (A), 
ihe  Secretary  shall  include — 

tfj  "(i)  an  evaluation  of  the  adequacy  of  the  procedures  for 
assuring  quality  of  post-hospital  services  furnished  under  title 
XVm  of  the  Social  Security  Act,  42  USC  1395. 

"(ii)  an  assessment  of  problems  that  have  prevented  groups  of 
medicare  beneficiaries  (including  those  eligible  for  medical 
assistance  under  title  XIX  of  such  Act)  from  receiving  appro-  42  USC  1396. 
priate  post-hospital  services  covered  under  such  title,  and 

"(iii)  information  on  reconsiderations  and  appeals  taken 
jS:'  under  title  XVIII  of  such  Act  with  respect  to  payment  for  post- 
^    hospital  services.". 
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(2)  Effective  date. — The  amendment  made  by  paragi 
(1)(B)  shall  apply  to  reports  for  years  beginning  with  1 
(k)  Prior  and  Concurrent  Authorization  Demonstra' 
Project. — 

(1)  In  general.— The  Secretary  of  Health  and  Human  S 
ices  shall  conduct  a  demonstration  program  concerning  p 
and  concurrent  authorization  for  post-hospital  extended 
services  and  home  health  services  furnished  under  part  I 
part  B  of  title  XVIII  of  the  Social  Security  Act.  ■ 

(2)  Scope.— The  program  shall  include  at  least  four  pro^ 
and  shall  be  initiated  by  not  later  than  January  1, 1987. 

(3)  Consultation  and  Monitoring. — The  program  shal 
developed  in  consultation  with  an  advisory  panel  that  incl 
experts  in  the  delivery  of  post-hospital  extended  care  serv 
home  health  services,  and  long-term  care  services  and  incl 
representatives  of  hospitals,  of  physicians,  of  skilled  nur 
facilities,  of  home  health  agencies,  of  long-term  care  provi( 
of  fiscal  intermediaries,  and  of  medicare  beneficiaries.  The 
retary  shall  monitor  the  acceptance  of  individuals  entitle 
benefits  under  title  XVIII  of  the  Social  Security  Act  by  prij 
ers  to  ensure  that  the  placement  of  such  individuals  is 
delayed  until  the  results  of  prior  and  concurrent  revievs^ 
known. 

(4)  Evaluation  and  report.— The  Secretary  shall  eval 
the  demonstration  program  conducted  under  this  subse< 
and  shall  report  to  Congress  on  such  evaluation  no  later 
February  1,  1989.  Such  evaluation  and  report  shall  addr( 

(A)  the  administrative  and  program  costs  for  prior 
concurrent  authorization  across  demonstration  projects 
in  comparison  to  administrative  and  program  costs  u 
the  current  system  of  retroactive  review,  including  cost 
uncovered  services  paid  under  the  waiver  of  liat 
which  would  not  be  incurred  under  prior  or  concui 
authorization; 

(B)  impact  of  prior  or  concurrent  authorization  on  a 
to  and  availability  of  extended  care  services  and  1 
health  services  in  comparison  to  the  current  system  (in^' 
ing  costs  to  providers)  and  on  timely  discharge  of  hos  ' 
inpatients;  and 

(C)  accuracy  and  associated  cost  savings  of  payij 
determinations  and  rates  of  claim  reversals  under  prii 
concurrent  authorization  versus  the  current  system. 

(5)  Funding. — Expenditures  made  for  the  demonstration 
gram  shall  be  made  from  the  Federal  Hospital  Insurance  1 
Fund  under  section  1817  of  the  Social  Security  Act.  Grand' 
payments  under  contracts  may  be  made  either  in  advance  ■ 
way  of  reimbursement,  as  may  be  determined  by  the  Secre 
and  shall  be  made  in  such  installments  and  on  such  condi^ 
as  the  Secretary  finds  necessary  to  carry  out  the  purpose  0| 
subsection. 

(6)  Waiver  of  medicare  requirements.— The  Secretary, 
waive  compliance  with  such  requirements  of  title  XVIII  c 
Social  Security  Act  to  the  extent  and  for  the  period  the 
retary  finds  necessary  for  the  conduct  of  the  demonstr|i 
program. 
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9306.  PAYMENTS  TO  LARGE  RURAL  HOSPITALS  SERVING 
'  ^^j  DISPROPORTIONATE  SHARE  OF  LOW  INCOME  PATIENTS. 


seo( 


a)  QuAUFYiNG  Hospitals.— Section  1886(d)(5)(F)(v)  of  the  Social 

.  ;,^curity  Act  (42  U.S.C.  1395ww(d)(5)(F)(v))  is  amended  by  adding  at 

-  J^B  end  the  following  new  sentence: 

hospital  located  in  a  rural  area  and  with  500  or  more  beds  also 

,  i  irves  a  significantly  disproportionate  number  of  low  income  pa- 
'"»nts'  for  a  cost  reporting  period  if  the  hospital  has  a  disproportion- 
.  •  patient  percentage  (as  defined  in  clause  (vi))  for  that  period 

'  '^^lich  equals  or  exceeds  a  percentage  specified  by  the  Secretary.". 
.."h)  Payment  Amount.— Section  1886(d)(5)(F)(iv)  of  such  Act  is  > 

^^nded- 

(1)  in  subclause  (I),  by  inserting  "or  is  described  in  the  second 
^  sentence  of  subclause  (III)"  after  "100  or  more  beds",  and 
^^!!|  (2)  in  subclause  (III),  by  inserting  "and  is  not  described  in  the 
^  second  sentence  of  clause  (v)"  after  "rural  area", 
^^'c)  Extension  of  Disproportionate  Share  Provision.— Section 
"f '■66(d)  of  such  Act  is  further  amended,  in  paragraphs  (2)(C)(iv), 
''^{CXii),  (5)(B)(ii),  and  (5)(F)(i),  by  striking  "1988"  each  place  it 
Pf^ipears  and  inserting  "1989". 

^'^[d)  Effective  Date.— The  amendments  made  by  subsections  (a)    42USC  1395ww 
(h)  shall  apply  to  discharges  occurring  on  or  after  October  1,  note. 
B6. 

'•all 

C.  9307.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIONS 
RELATING  TO  PART  A. 

Ire-^a)  Temporary  Waiver  of  Inpatient  Limitations  for  the     ,        A  > 

3n»NNECTicuT  HospiCE,  Inc.— With  respect  to  the  Connecticut  Hos- 

l«j:e.  Inc.,  for  hospice  care  provided  before  October  1,  1988,  the 

:  .:erence  in  section  1861(dd)(2)(A)(iii)  of  the  Social  Security  Act  (42 

vjS.C.  1395x(dd)(2)(A)(iii))  to  "20  percent"  is  deemed  a  reference  to 

ibO  percent". 

in^b)  Massachusetts  Medicare  Repayment. — The  Secretary  of 
5alth  and  Human  Services  shall  not,  on  or  after  the  date  of  the 
a){.actment  of  this  section  and  before  January  1,  1988,  recoup  from, 
y  otherwise  reduce  payments  to,  hospitals  in  the  State  of  Massachu- 
ujiijits  because  of  alleged  overpayments  to  such  hospitals  under  part 
(jg2iJof  title  XVIII  of  the  Social  Security  Act  which  occurred  during  the 
Tiod  of  the  State-wide  hospital  reimbursement  demonstration 
.^^joject  conducted  in  that  State,  between  October  1,  1982,  and 
^j^  ne  30,  1986,  under  section  402  of  the  Social  Security  Amendments 
'  ,  1967  and  section  222  of  the  Social  Security  Amendments  of  1972. 
^^^ic)  Part  A  COBRA  Technical  Corrections.— (1)  Effective  as  if 
,  I  eluded  in  the  enactment  of  the  Tax  Reform  Act  of  1986,  if  House 
'j^mcurrent  Resolution  395  (99th  Congress,  2d  Session)  has  not  been 
jiiopted,  section  1895(b)  of  the  Tax  Reform  Act  of  1986  is  amended— 
_J      (A)  by  striking  paragraph  (1),  and 

(B)  by  striking  subparagraphs  (A)  and  (B)  of  paragraph  (2). 
,,<2)  Effective  as  if  included  in  the  enactment  of  the  Tax  Reform  Act 
^'^  1986— 

(A)  section  1895(b)  of  such  Act  is  amended,  in  subparagraph 
(AXii)  of  the  paragraph  relating  to  "Physician  payment",  by 
inserting  before  the  period  the  following:  "the  first  place  it 
appears",  and 

(B)  section  1895(d)(5)(A)  of  such  Act  is  amended  by  striking   42  USC  162. 
"162(kX2)"  and  inserting  "162(k)(5)". 


42  USC  1395c. 
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(3)  If  House  Concurrent  Resolution  395  (99th  Congress,  2d  Ses 
has  been  adopted,  effective  for  discharges  occurring  on  or 
May  1,  1986,  section  1886(d)(5)(F)(vi)(I)  of  the  Social  Security  A, 
amended — 

(A)  by  striking  "supplementary"  and  inserting  suj 
mental",  and 

(B)  by  striking  "fiscal  year"  and  inserting  "period". 

(4)  Paragraphs  (2)  and  (3)  of  section  1867(b)  of  the  Social  Seci 
Act  are  amended  by  striking  "legally  responsible". 

(d)  Miscellaneous  Accounting  Provision.— Effective  on  the 
of  the  enactment  of  Public  Law  99-107,  in  applying  section  5( 
such  Act,  a  cost  reporting  period  beginning  on  September  28 
30  is  deemed  to  begin  on  October  1  and  any  reference  to  Sep 
ber  30  is  deemed  also  to  be  a  reference  to  September  27. 

PART  2— PROVISIONS  RELATING  TO  PARTS  . 


ANDB 

SEC.  9311.  PERIODIC  INTERIM  PAYMENT  SYSTEM  (PIP) 
HOSPITALS  AND  PROMPT  PAYMENT  FOR 
PROVIDERS. 


FOR 

MEDuirl 

s 

in 

in, 


(a)  Periodic  Interim  Payments.— 

(1)  In  GENERAL. — Section  1815  of  the  Social  Security  Ac 
U.S.C.  1395g)  is  amended  by  adding  at  the  end  the  following 
subsection: 

"(e)(1)  The  Secretary  shall  provide  payment  under  this  par 
inpatient  hospital  services  furnished  by  a  subsection  (d)  hospits 
defined  in  section  1886(d)(1)(B),  and  including  a  distinct  psychi 
or  rehabilitation  unit  of  such  a  hospital)  and  a  subsection  (d)  Pi 
Rico  hospital  (as  defined  in  section  1886(d)(9)(A))  on  a  per 
interim  payment  basis  (rather  than  on  the  basis  of  bills  acti 
submitted)  in  the  following  cases: 

"(A)  Upon  the  request  of  a  hospital  which  is  paid  throug 
agency  or  organization  with  an  agreement  with  the  Secr€ 
under  section  1816,  if  the  agency  or  organization,  for  t 
consecutive  calendar  months,  fails  to  meet  the  requiremen 
subsection  (c)(2)  of  such  section  and  if  the  hospital  meets 
requirements  (in  effect  as  of  October  1,  1986)  applicab] 
payment  on  such  a  basis,  until  such  time  as  the  agenc 
organization  meets  such  requirements  for  three  consecij 
calendar  months. 

"(B)  In  the  case  of  hospital  that — 

"(i)  has  a  disproportionate  share  adjustment  percer 
(as  established  in  clause  (iv)  of  such  section)  of  at  leas 
percent  (as  computed  for  purposes  of  establishing  the  jL_ 
age  standardized  amounts  for  discharges  occurring  di,  [ 
fiscal  year  1987),  and 

"(ii)  requests  payment  on  such  basis, 
but  only  if  the  hospital  was  being  paid  for  inpatient  hos 
services  on  such  a  periodic  interim  payment  basis  as  of  Juit^  i 
1987,  and  continues  to  meet  the  requirements  (in  effect  " 
October  1,  1986)  applicable  to  payment  on  such  a  basis. 
"(C)  In  the  case  of  a  hospital  that — 
"(i)  is  located  in  a  rural  area, 
"(ii)  has  100  or  fewer  beds,  and 
"(iii)  requests  payment  on  such  basis, 


I) 


icl 
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jJj  but  only  if  the  hospital  was  being  paid  for  inpatient  hospital 
services  on  such  a  periodic  interim  payment  basis  as  of  June  30, 
1987,  and  continues  to  meet  the  requirements  (in  effect  as  of 
October  1,  1986)  applicable  to  payment  on  such  a  basis. 
!'(2)  The  Secretary  shall  provide  (or  continue  to  provide)  for 
'  '^'^ent  on  a  periodic  interim  payment  basis  (under  the  standards 
lablished  under  section  405.454(j)  of  title  42,  Code  of  Federal 
^jgulations,  as  in  effect  on  October  1,  1986)  with  respect  to— 
^      "(A)  inpatient  hospital  services  of  a  hospital  that  is  not  a 
subsection  (d)  hospital  (as  defined  in  section  1886(d)(1)(B)); 

"(B)  a  hospital  which  is  receiving  payment  under  a  State 
hospital  reimbursement  system  under  section  1814(b)(3)  or 
1886(c),  if  payment  on  a  periodic  interim  payment  basis  is  an 
integral  part  of  such  reimbursement  system; 
"(C)  extended  care  services; 
"(D)  home  health  services;  and 
"(E)  hospice  care; 
the  provider  of  such  services  elects  to  receive,  and  qualifies  for, 
ch  payments. 

R  ''(3)  In  the  case  of  a  subsection  (d)  hospital  or  a  subsection  (d) 

Dio'ierto  Rico  hospital  (as  defined  for  purposes  of  section  1886)  which 
is  significant  cash  flow  problems  resulting  from  operations  of  its 
termediary  or  from  unusual  circumstances  of  the  hospital's  oper- 

.  ,,ion,  the  Secretary  may  make  available  appropriate  accelerated 

^l^iyments.". 

^I'j      (2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  claims  received  on  or  after  July  1, 1987. 
(3)  Transition.— Upon  the  request  of  a  hospital  which— 

(A)  as  of  June  30,  1987,  is  receiving  payments  under  part 
2'  A  of  title  XVIII  of  such  Act  for  inpatient  hospital  services 
'T'         on  a  periodic  interim  payment  basis, 

^!  (B)  requests  continuation  of  payment  on  such  basis,  and 

(C)  is  paid  through  an  agency  or  organization  with  an 
agreement  under  section  1816  of  such  Act, 
the  Secretary  of  Health  and  Human  Services  shall  continue 
J"?!  payment  on  such  a  basis  until  not  earlier  than  the  end  of  the 
■  I'  first  period  of  three  consecutive  calendar  months  (beginning  no 
n  earlier  than  April  1987)  during  all  of  which  the  agency  or 
^  organization  has  met  the  requirements  of  section  1816(c)(2)  of 
^     such  Act  (relating  to  prompt  payment  of  claims). 

Prompt  Payment  of  Claims  Under  Part  A. — Section  1816(c) 
^^Uhe  Social  Security  Act  (42  U.S.C.  1395h(c))  is  amended— 

(1)  by  inserting  "(1)"  after  "(c)",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

'[f  "(2)(A)  Each  agreement  under  this  section  shall  provide  that 
■^'"ayment  shall  be  issued,  mailed,  or  otherwise  transmitted  with 
V^spect  to  not  less  than  95  percent  of  all  claims  submitted  under  this 

"(i)  which  are  clean  claims,  and 

"(ii)  for  which  payment  is  not  made  on  a  periodic  interim 
payment  basis, 

"^jiithin  the  applicable  number  of  calendar  days  after  the  date  on 
'  '[(hich  the  claim  is  received. 
"(B)  In  this  paragraph: 

"(i)  The  term  'clean  claim'  means  a  claim  that  has  no  defect 
or  impropriety  (including  any  lack  of  any  required  substantiat- 
ing documentation)  or  particular  circumstance  requiring  special 
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treatment  that  prevents  timely  payment  from  being  made 
the  claim  under  this  title. 

"(ii)  The  term  'applicable  number  of  calendar  days'  mearJ 
"(I)  with  respect  to  claims  received  in  the  12- mo 
period  beginning  October  1,  1986,  30  calendar  days, 

"(II)  with  respect  to  claims  received  in  the  12-mo 
period  beginning  October  1,  1987,  26  calendar  days, 

"(III)  with  respect  to  claims  received  in  the  12-mc 
period  beginning  October  1,  1988,  25  calendar  days 

"(IV)  with  respect  to  claims  received  in  the  12-mOn 
period  beginning  October  1,  1989,  and  claims  receivec 
any  succeeding  12-month  period.  24  calendar  days. 
"(C)  If  payment  is  not  issued,  mailed,  or  otherwise  transmi 
within  the  applicable  number  of  calendar  days  (as  defined  in  cl 
(ii)  of  subparagraph  (B))  after  a  clean  claim  (as  defined  in  clause  ( 
such  subparagraph)  is  received  from  a  hospital,  skilled  nurj, 
facility,  home  health  agency,  or  hospice  program  that  is  not  rec 
ing  pajmients  on  a  periodic  interim  payment  basis  with  respec 
such  services,  interest  shall  be  paid  at  the  rate  used  for  purpose 
section  3902(a)  of  title  31,  United  States  Code  (relating  to  inte 
penalties  for  failure  to  make  prompt  payments)  for  the  pe 
beginning  on  the  day  after  the  required  payment  date  and  ending 
the  date  on  which  payment  is  made.". 

(c)  Prompt  Payment  of  Claims  Under  Part  B. — Section  1842( 
the  Social  Security  Act  (42  U.S.C.  1395u(c))  is  amended— 

(1)  by  inserting  "(1)"  after  "(c)",  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)(A)  Each  contract  under  this  section  which  provides  for 

disbursement  of  funds,  as  described  in  subsection  (a)(1)(B),  s 
provide  that  payment  shall  be  issued,  mailed,  or  otherwise  trans 
ted  with  respect  to  not  less  than  95  percent  of  all  claims  submij 
under  this  part— 

"(i)  which  are  clean  claims,  and 

"(ii)  for  which  payment  is  not  made  on  a  periodic  int€ 
payment  basis, 

within  the  applicable  number  of  calendar  days  after  the  date 
which  the  claim  is  received.  ' 
"(B)  In  this  paragraph: 

"(i)  The  term  'clean  claim'  means  a  claim  that  has  no 
or  impropriety  (including  any  lack  of  any  required  substan 
ing  documentation)  or  particular  circumstance  requiring  spf 
treatment  that  prevents  timely  payment  from  being  madi 
the  claim  under  this  part. 

"(ii)  The  term  'applicable  number  of  calendar  days'  meai 
"(I)  with  respect  to  claims  received  in  the  12-m< 
period  beginning  October  1, 1986,  30  calendar  days, 

"(II)  with  respect  to  claims  received  in  the  12-m< 
period  beginning  October  1,  1987,  26  calendar  days  (o 
calendar  days  with  respect  to  claims  submitted  by  pai 
pating  physicians), 

"(III)  with  respect  to  claims  received  in  the  12-m<5 
period  beginning  October  1,  1988,  25  calendar  days  (6 
calendar  days  with  respect  to  claims  submitted  by  pai 
pating  physicians),  and  ' 
"(IV)  with  respect  to  claims  received  in  the  12-m( 
period  beginning  October  1,  1989,  and  claims  receive! 
any  succeeding  12-month  period,  24  calendar  days  (o 


PUBLIC  LAW  99-509— OCT.  21,  1986  100  STAT.  1999 


Claims. 


calendar  days  with  respect  to  claims  submitted  by  partici- 
pating physicians). 
3if(C)  If  payment  is  not  issued,  mailed,  or  otherwise  transmitted 
:K|i;hin  the  applicable  number  of  calendar  days  (as  defined  in  clause 
I  of  subparagraph  (B))  after  a  clean  claim  (as  defined  in  clause  (i)  of 
subparagraph)  is  received,  interest  shall  be  paid  at  the  rate 
ed  for  purposes  of  section  3902(a)  of  title  31,  United  States  Code 
~c?3lating  to  interest  penalties  for  failure  to  make  prompt  payments) 
-  1  the  period  beginning  on  the  day  after  the  required  payment  date 
~^Pd  ending  on  the  date  on  which  payment  is  made.". 
^=^jd)  Effective  Dates.— 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  subsections  (b)  and  (c)  shall  apply  to  claims  received  on 
or  after  November  1,  1986. 

(2)  Sections  1816(c)(2)(C))  and  1842(c)(2)(C)  of  the  Social  Secu- 
rity Act,  as  added  by  such  amendments,  shall  apply  to  claims 
received  on  or  after  April  1,  1987. 

(3)  The  Secretary  of  Health  and  Human  Services  shall  provide  Contracts 
for  such  timely  amendments  to  agreements  under  section  1816 
of  the  Social  Security  Act  and  contracts  under  section  1842  of 
such  Act,  and  regulations,  to  such  extent  as  may  be  necessary  to 
implement  the  provisions  of  this  Act  on  a  timely  basis. 
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^)p.  9312.  HEALTH  MAINTENANCE  ORGANIZATIONS  AND  COMPETITIVE 
MEDICAL  PLANS. 

(a)  Repeal  of  "2  for  1"  Conversion  Requirement  for  Certain 
Ulth  Maintenance  Organizations.— Section  114(c)(2)  of  the  Tax 

Vuity  and  Fiscal  Responsibility  Act  of  1982  is  amended  by  adding 

.•f.the  end  the  following  new  subparagraph: 

jj'^(E)  The  preceding  provisions  of  this  paragraph  shall  not  to  apply 
payments  made  for  current,  nonrisk  medicare  enrollees  for 
•nths  beginning  with  April  1987.". 

b)  Requiring  the  Provision  of  an  Explanation  of  Enrollee 

JHTS.— 

4(1)  In  GENERAL.— Subsection  (c)(3)  of  section  1876  of  the  Social 
Security  Act  (42  U.S.C.  1395mm)  is  amended  by  adding  at  the 
end  the  following  new  subparagraph: 

(E)  Each  eligible  organization  shall  provide  each  enrollee,  at  the 
jjjjne  of  enrollment  and  not  less  frequently  than  annually  thereafter, 
^  explanation  of  the  enrollee's  rights  under  this  section,  including 
^\  explanation  of — 

(      "(i)  the  enrollee's  rights  to  benefits  from  the  organization, 
Jji,     "(ii)  the  restrictions  on  payments  under  this  title  for  services 
3  furnished  other  than  by  or  through  the  organization, 
T      "(iii)  out-of-area  coverage  provided  by  the  organization, 
3^      "(iv)  the  organization's  coverage  of  emergency  services  and 
urgently  needed  care,  and 
"(v)  appeal  rights  of  enrollees.". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
0  shall  take  effect  on  January  1,  1987,  and  shall  apply  to  enroll- 
M  ments  effected  on  or  after  such  date. 

^i.c)  Restricting  Waiver  of  Requirement  of  50  Percent  Non- 
jiEDiCARE  Enrollment. — 

ujii  (1)  Restriction  on  new  waivers.— Paragraph  (2)  of  subsec- 
tion  (f)  of  such  section  is  amended  by  striking  all  that  follows 
"only"  and  inserting  a  dash  and  the  following: 
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"(A)  to  the  extent  that  more  than  50  percent  of  the  populal 
of  the  area  served  by  the  organization  consists  of  individi^ 
who  are  entitled  to  benefits  under  this  title  or  under  a  Si\ 
plan  approved  under  title  XIX,  or 

"(B)  in  the  case  of  an  eligible  organization  that  is  owned  i 
operated  by  a  governmental  entity,  only  with  respect  to  a  pei 
of  three  years  beginning  on  the  date  the  organization  1 
enters  into  a  contract  under  this  section,  and  only  if 
organization  has  taken  and  is  making  reasonable  efforts] 
enroll  individuals  who  are  not  entitled  to  benefits  under 
title  or  under  a  State  plan  approved  under  title  XIX.'*. 

(2)  Sanctions  for  noncompliance.— 

(A)  Suspension  of  enrollment  or  payment  for 
ENROLLEES.— Such  subsection  is  further  amended  by  adc; 
at  the  end  the  following  new  paragraph: 

"(3)  If  the  Secretary  determines  that  an  eligible  organization 
failed  to  comply  with  the  requirements  of  this  subsection 
Secretary  may  provide  for  the  suspension  of  enrollment  of  indi 
uals  under  this  section  or  of  payment  to  the  organization  uif 
this  section  for  individuals  newly  enrolled  with  the  organizat 
after  the  date  the  Secretary  notifies  the  organization  of 
noncompliance . " . 

(B)  Termination  of  contract.— Subsection  (i)(l)(C 
such  section  is  amended  by  striking  "and  (e)"  and  in 
"(e),  and  (£)". 

(3)  Effective  dates. — 

(A)  New  restriction. — The  amendment  made  by  p 
graph  (1)  shall  apply  to  modifications  and  waivers  grai 
after  the  date  of  the  enactment  of  this  Act. 

(B)  Sanctions  for  noncompliance. — The  amendm 
made  by  paragraph  (2)  shall  take  effect  on  the  date  of 
enactment  of  this  Act. 

(C)  Treatment  of  current  waivers.— In  the  case  o 
eligible  organization  (or  successor  organization)  that— 

(i)  as  of  the  date  of  the  enactment  of  this  Act 
been  granted,  under  paragraph  (2)  of  section  1876( 
the  Social  Security  Act,  a  modification  or  waiver  ot\ 
requirement  imposed  by  paragraph  (1)  of  that  secli 
but 

(ii)  does  not  meet  the  requirement  for  such  ni 
fication  or  waiver  under  the  amendment  made 
paragraph  (1)  of  this  subsection, 

the  organization  shall  make,  and  continue  to  make,  re^ 
able  efforts  to  meet  scheduled  enrollment  goals,  consis' 
with  a  schedule  of  compliance  approved  by  the  Secretai 
Health  and  Human  Services.  If  the  Secretary  determ 
that  the  organization  has  complied,  or  made  signifi 
progress  towards  compliance,  with  such  schedule  of  cor 
ance,  the  Secretary  may  extend  such  waiver.  If  the 
retary  determines  that  the  organization  has  not  comj, 
with  such  schedule,  the  Secretary  may  provide  for  a  sf 
tion  described  in  section  1876(f)(3)  of  the  Social  Seci 
Act  (as  amended  by  this  section)  effective  with  rej 
to  individuals  enrolling  with  the  organization  after 
date  the  Secretary  notifies  the  organization  of  such  non 
pliance.  , 
(d)  Requiring  Prompt  Payment  of  Claims. —  » 
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(1)  In  general. — Subsection  (g)  of  such  section  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

*i  6)(A)  A  risk-sharing  contract  under  this  section  shall  require  the 
gible  organization  to  provide  prompt  payment  (consistent  with 

•  provisions  of  sections  1816(c)(2)  and  1842(c)(2))  of  claims  submit- 
for  services  and  supplies  furnished  to  individuals  pursuant  to 

:h  contract,  if  the  services  or  supplies  are  not  furnished  under  a 
itract  between  the  organization  and  the  provider  or  supplier. 
'(B)  In  the  case  of  an  eligible  organization  which  the  Secretary 
ermines,  after  notice  and  opportunity  for  a  hearing,  has  failed  to 
ke  payments  of  amounts  in  compliance  with  subparagraph  (A), 

•  Secretary  may  provide  for  direct  payment  of  the  amounts  owed 
providers  and  suppliers  for  such  covered  services  furnished  to 

4^  ividuals  enrolled  under  this  section  under  the  contract.  If  the 
^retary  provides  for  such  direct  payments,  the  Secretary  shall 
Jivide  for  an  appropriate  reduction  in  the  amount  of  payments 
.erwise  made  to  the  organization  under  this  section  to  reflect  the 
i^ount  of  the  Secretary's  payments  (and  costs  incurred  by  the 
^cretary  in  making  such  payments).". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  risk-sharing  contracts  under  section  1876  of  the 
Social  Security  Act  with  respect  to  services  furnished  on  or  after 
January  1,  1987. 

4b)  Requiring  Access  to  Financial  Records  and  Disclosure  of 
7ERNAL  Loans. — 

(1)  In  general.— Subsection  (i)(3)(C)  of  such  section  is 
amended — 

(A)  by  striking  "and"  at  the  end, 

(B)  by  inserting  "(i)"  after  "(C)",  and 

(C)  by  adding  at  the  end  the  following  new  clauses: 
"(ii)  shall  require  the  organization  to  provide  and  supply 

information  (described  in  section  1866(b)(2)(C)(ii))  in  the  manner 
such  information  is  required  to  be  provided  or  supplied  under 
that  section; 

"(iii)  shall  require  the  organization  to  notify  the  Secretary  of 
loans  and  other  special  financial  arrangements  which  are  made 
between  the  organization  and  subcontractors,  affiliates,  and 
related  parties;  and". 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1) 
shall  apply  to  contracts  as  of  January  1, 1987. 

iito  Authority  to  Impose  Civil  Money  Penalties.— Subsection  (i) 
such  section  is  amended  by  adding  at  the  end  the  following  new 
:ei|iragraph: 

iii^'(6XA)  Any  eligible  organization  with  a  risk-sharing  contract 
r^er  this  section  that  fails  substantially  to  provide  medically 
ri^essary  items  and  services  that  are  required  (under  law  or  such 
i- Itract)  to  be  provided  to  individuals  covered  under  such  contract, 
;ri;he  failure  has  adversely  affected  (or  has  a  substantial  likelihood 
■ei 'adversely  affecting)  these  individuals,  is  subject  to  a  civil  money 
:3^<ialty  of  not  more  than  $10,000  for  each  such  failure. 
i  The  provisions  of  section  1128A  (other  than  subsection  (a)) 
^ijall  apply  to  a  civil  money  penalty  under  subparagraph  (A)  in  the 
r^fne  manner  as  they  apply  to  a  civil  money  penalty  under  that 
ttion.". 

g)  Study  of  AAPCC  and  ACR.— The  Secretary  of  Health  and 
iman  Services  shall  provide,  through  contract  with  an  appro- 
ate  organization,  for  a  study  of  the  methods  by  which— 
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(1)  the  adjusted  average  per  capita  cost  ("AAPCC",  as  define 
in  section  1876(a)(4)  of  the  Social  Security  Act)  can  be  refined  t 
more  accurately  reflect  the  average  cost  of  providing  care  t 
different  classes  of  patients,  and 

(2)  the  adjusted  community  rate  ("ACR",  as  defined  in  sectio 
1876(e)(3)  of  such  Act)  can  be  refined. 

The  Secretary  shall  submit  to  Congress,  by  not  later  than  January  ] 
1988,  specific  legislative  recommendations  concerning  methods  b 
which  the  calculation  of  the  AAPCC  and  the  ACR  can  be  refinec 

(h)  Allowing  Medicare  Beneficiaries  to  Disenroll  at  a  Loca 
Social  Security  Office. — The  Secretary  of  Health  and  Huma 
Services  shall  provide  that  individuals  enrolled  with  an  eligibl 
organization  under  section  1876  of  the  Social  Security  Act  ma 
disenroll,  on  and  after  June  1,  1987,  at  any  local  office  of  the  Socia, 
Security  Administration. 

(i)  Use  of  Reserve  Funds. — Notwithstanding  any  provision  ( 
section  1876(g)(5)  of  the  Social  Security  Act  (42  U.S.C.  1395mm(g)(5j 
to  the  contrary,  funds  reserved  by  an  eligible  organization  unde 
such  section  before  the  date  of  the  enactment  of  this  Act  may  b 
applied,  at  the  organization's  option,  to  offset  the  amount  of  an 
reduction  in  payment  amounts  to  the  organization  effected  undf 
Public  Law  99-177  during  fiscal  year  1986. 

SEC.  9313.  PROVISIONS  RELATING  TO  IMPROVEMENT  OF  QUALITY  0 
CARE. 

(a)  Permitting  Provider  Representation  of  Beneficiaries.- 

(1)  In  General. — Section  1869(b)(1)  of  the  Social  Security  A 
(42  U.S.C.  1395ff(b)(l))  is  amended  by  adding  at  the  end  th 
following  new  sentence:  "Sections  206(a),  1102,  and  1871  sha 
not  be  construed  as  authorizing  the  Secretary  to  prohibit  ^; 
individual  from  being  represented  under  this  subsection  by 
person  that  furnishes  or  supplies  the  individual,  directly  c 
indirectly,  with  services  or  items  solely  on  the  basis  that  tY 
person  furnishes  or  supplies  the  individual  with  such  a  servi( 
or  item.  Any  person  that  furnishes  services  or  items  to  a 
individual  may  not  represent  an  individual  under  this  subse 
tion  with  respect  to  the  issue  described  in  section  1879(a)( 
unless  the  person  has  waived  any  rights  for  payment  from  t\ 
beneficiary  with  respect  to  the  services  or  items  involved  in  tl^^ 
appeal.  If  a  person  furnishes  services  or  items  to  an  individu 
and  represents  the  individual  under  this  subsection,  the  perse 
may  not  impose  any  financial  liability  on  such  individual 
connection  with  such  representation.". 

(2)  Treatment  of  costs  of  unsuccessful  appeal. — Sectic 
1861(v)(l)  of  such  Act  (42  U.S.C.  1395x(v)(l))  is  amended  I 
adding  at  the  end  the  following  new  subparagraph: 

"(R)  In  determining  such  reasonable  cost,  costs  incurred  by 
provider  of  services  representing  a  beneficiary  in  an  unsuccessf; 
appeal  of  a  determination  described  in  section  1869(b)  shall  not  1 
allowable  as  reasonable  costs.". 

(3)  Effective  date. — The  amendments  made  by  this  par 
graph  take  effect  on  the  date  of  the  enactment  of  this  A( 

(b)  Permitting  Review  of  Technical  Denials. — 

(1)  In  general.— Section  1869  of  such  Act  is  furthj 
amended — 
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3*  (A)  in  subsection  (a),  by  inserting  before  "shall"  the  fol- 

dtr  lowing:  "and  any  other  determination  with  respect  to  a 
?t|j'       claim  for  benefits  under  part  A",  and 

(B)  in  subsection  (b)(1) — 
Wcj  (i)  by  striking  "or"  at  the  end  of  subparagraph  (B), 

I  (ii)  by  inserting  ",  or"  at  the  end  of  subparagraph  (C), 

and 

(iii)  by  inserting  after  subparagraph  (C)  the  following 
new  subparagraph: 
"(D)  any  other  denial  (other  than  under  part  B  of  title  XI)  of  a 
claim  for  benefits  under  part  A  or  a  claim  for  benefits  with 
respect  to  home  health  services  under  part  B,". 

(2)  Effective  date.— The  amendments  made  by  this  subsec- 
tion take  effect  on  the  date  of  the  enactment  of  this  Act. 
)  Prohibition  of  Certain  Physician  Incentive  Plans.— 

(1)  Making  certain  plans  subject  to  civil  monetary  pen- 
alties.—Section  1128A  of  the  Social  Security  Act  (42  U.S.C. 
1320a-7a)  is  amended — 

(A)  by  striking  "subsection  (a)"  each  place  it  appears  and 
inserting  "subsection  (a)  or  (b)", 

(B)  in  subsection  (a)(1),  by  striking  "(h)(1)"  and  "(h)(2)" 
and  inserting  "(i)(l)"  and  "(i)(2)",  respectively, 

(C)  in  subsection  (f),  by  striking  "subsection  (d)"  and 
inserting  "subsection  (e)", 

(D)  by  redesignating  subsections  (b)  through  (h)  as  subsec- 
tions (c)  through  (i),  respectively,  and 

(E)  by  inserting  after  subsection  (a)  the  following  new 
subsection: 

tiHrb)(l)  If  a  hospital,  an  eligible  organization  with  a  risk-sharing 
-iktract  under  section  1876,  or  an  entity  with  a  contract  under 
itiion  1903(m)  knowingly  makes  a  payment,  directly  or  indirectly, 
y  .  I  physician  as  an  inducement  to  reduce  or  limit  services  provided 
•  ih  respect  to  individuals  who — 

tlil  "(A)  are  entitled  to  benefits  under  part  A  or  part  B  of  title 
,TOt;  XVII  or  to  medical  assistance  under  a  State  plan  approved 
^  under  title  XIX, 

^     "(B)  in  the  case  of  an  eligible  organization  or  an  entity,  are 

enrolled  with  the  organization  or  entity,  and 
|Uj     "(C)  are  under  the  direct  care  of  the  physician, 
Jjj:  hospital  or  organization  shall  be  subject,  in  addition  to  any  other 
i^^jiialties  that  may  be  prescribed  by  law,  to  a  civil  money  penalty  of 
'    more  than  $2,000  for  each  such  individual  with  respect  to  whom 
I  f  payment  is  made. 

<2)  Any  physician  who  knowingly  accepts  receipt  of  a  payment 
.  cribed  in  paragraph  (1)  shall  be  subject,  in  addition  to  any  other 
•^jialties  that  may  be  prescribed  by  law,  to  a  civil  money  penalty  of 
■    more  than  $2,000  for  individual  described  in  such  paragraph 

ih  respect  to  whom  the  payment  is  made." 

(2)  Effective  date.— The  amendments  made  by  paragraph  (1) 
H  shall  apply  to- 
ll j  (A)  payments  by  hospitals  occurring  more  than  6  months 

j        after  the  date  of  the  enactment  of  this  Act,  and 
ar|^  (B)  payments  by  eligible  organizations  or  entities  occur- 

A"        ring  on  or  after  April  1,  1989. 

1 3)  Study.— The  Secretary  of  Health  and  Human  Services 
shall  report  to  Congress,  not  later  than  January  1,  1988, 
concerning  incentive  arrangements  offered  by  health  mainte- 
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nance  organizations  and  competitive  medical  plans  to  phj^ 
cians.  The  report  shall — 

(A)  review  the  type  of  incentive  arrangements  in  comm 
use, 

(B)  evaluate  their  potential  to  pressure  improperly  ph); 
cians  to  reduce  or  limit  services  in  a  medically  inapprop 
ate  manner,  and 

(C)  make  recommendations  concerning  providing  for 
exception,  to  the  prohibition  contained  in  section  1128A 
of  the  Social  Security  Act,  for  incentive  arrangements  tl 
may  be  used  by  such  organizations  and  plans  to  encourt 
efficiency  in  the  utilization  of  medical  and  other  servi» 
but  that  do  not  have  a  substantial  potential  for  adve 
effect  on  quality. 

(d)  Study  To  Develop  a  Strategy  for  Quality  Review 
Assurance. — 

(1)  In  general. — The  Secretary  of  Health  and  Human  S^ 
ices  shall  arrange  for  a  study  to  design  a  strategy  for  review 
and  assuring  the  quality  of  care  for  which  payment  may 
made  under  title  XVIII  of  the  Social  Security  Act. 

(2)  Items  included  in  study.— Among  other  items,  the  sti 
shall— 

(A)  identify  the  appropriate  considerations  which  shoi 
be  used  in  defining  "quality  of  care"; 

(B)  evaluate  the  relative  roles  of  structure,  process 
outcome  standards  in  assuring  quality  of  care; 

(C)  develop  prototype  criteria  and  standards  for  defin 
and  measuring  quality  of  care; 

(D)  evaluate  the  adequacy  and  focus  of  the  current 
ods  for  measuring,  reviewing,  and  assuring  quality  of  c£ 

(E)  evaluate  the  current  research  on  methodologies 
measuring  quality  of  care,  and  suggest  areas  of  resea 
needed  for  further  progress; 

(F)  evaluate  the  adequacy  and  range  of  methods  availa 
to  correct  or  prevent  identified  problems  with  quality 
care; 

(G)  review  mechanisms  available  for  promoting,  coo 
nating,  and  supervising  at  the  national  level  quality  rev^ 
and  assurance  activities;  and 

(H)  develop  general  criteria  which  may  be  used 
establishing  priorities  in  the  allocation  of  funds  and  pers 
nel  in  reviewing  and  assuring  quality  of  care. 

(3)  Report. — The  Secretary  shall  submit  to  Congress,  not  k 
than  2  years  after  the  date  of  the  enactment  of  this  Act,  a  rep 
on  the  study.  Such  report  shall  address  the  items  describee 
paragraph  (2)  and  shall  include  recommendations  with  resp 
to  strengthening  quality  assurance  and  review  activities 
services  furnished  under  the  medicare  program. 

(4)  Arrangements  for  study.— (A)  The  Secretary  shall 
quest  the  National  Academy  of  Sciences,  acting  through  apj 
priate  units,  to  submit  an  application  to  conduct  the  st^ 
described  in  this  subsection.  If  the  Academy  submits  an  acc<' 
able  application,  the  Secretary  shall  enter  into  an  appropr 
arrangement  with  the  Academy  for  the  conduct  of  the  stud: 
the  Academy  does  not  submit  an  acceptable  applicatioii 
conduct  the  study,  the  Secretary  may  request  one  or  ir^ 
appropriate  nonprofit  private  entities  to  submit  an  applica/' 
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to  conduct  the  study  and  may  enter  into  an  appropriate 
arrangement  for  the  conduct  of  the  study  by  the  entity  which 
submits  the  best  acceptable  application. 

(B)  In  developing  plans  for  the  conduct  of  the  study,  the 
Secretary  shall  assure  that  consumer  and  provider  groups,  peer 
review  organizations,  the  Joint  Commission  on  Accreditation  of 
Hospitals,  professional  societies,  and  private  purchasers  of  care 
with  experience  and  expertise  in  the  monitoring  of  the  quality 
of  care  are  consulted. 

(5)  Coordination.— The  Secretary  shall  designate  an  office 
with  responsibilities  for  coordinating  studies,  under  this  subsec- 
tion and  other  authority,  relating  to  the  quality  of  services 
furnished  to  medicare  and  medicaid  beneficiaries,  in  particular 
studies  relating  to  the  evaluation  of  the  prospective  payment 
system  on  the  quality  of  health  care  provided  to  medicare 
beneficiaries.  These  responsibilities  shall  include  assessing  the 
feasibility  and  costs  of  alternative  studies  in  relation  to  their 
importance,  overseeing  and  coordinating  access  to  needed  data, 
and  maintaining  a  clearinghouse  for  both  public  and  private 
sector  studies. 

L  9314.  DIRECT  COSTS  OF  GRADUATE  MEDICAL  EDUCATION. 

4i)  Clarifying  Counting  of  Time  Spent  in  Outpatient  Set- 
GS. — Section  1886(h)(4)  of  such  Act,  as  amended  by  section  1895(b) 
he  Tax  Reform  Act  of  1986,  is  amended  by  adding  at  the  end  the 
owing  new  subparagraph: 

'  "(E)  Counting  time  spent  in  outpatient  settings.— 

Such  rules  shall  provide  that  only  time  spent  in  activities 
I  relating  to  patient  care  shall  be  counted  and  that  all  the 
time  so  spent  by  a  resident  under  an  approved  medical 
residency  training  program  shall  be  counted  towards  the 
'  determination  of  full-time  equivalency,  without  regard  to 
;  the  setting  in  which  the  activities  are  performed,  if  the 
I       hospital  incurs  all,  or  substantially  all,  of  the  costs  for  the 

training  program  in  that  setting.", 
o)  Effective  Date. — The  amendments  made  by  subsection  (a) 
jojc'll  apply  to  payments  for  approved  residency  training  programs 
^ii»f  July  1,  1987. 
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,1,;.  9315.  PAYMENTS  FOR  HOME  HEALTH  SERVICES, 
id  i 

M  Limitations  on  Payment  for  Home  Health  Services.— Sec- 
1861(v)(l)(L)  of  the  Social  Security  Act  (42  U.S.C.  1395x(v)(lXL)) 
]Jmended— 

^     (1)  by  inserting  "(i)"  after  "(L)",  and 

(2)  by  striking  "the  75th  percentile"  and  all  that  follows 
through  "as  the  Secretary  may  determine."  and  inserting  in 
lieu  thereof  "for  cost  reporting  periods  beginning  on  or  after — 
"(I)  July  1,  1985,  and  before  July  1,  1986,  120  percent, 
"(II)  July  1,  1986,  and  before  July  1,  1987,  115  percent,  or 
^  "(III)  July  1,  1987,  112  percent, 

"5i||  he  mean  of  the  labor-related  and  nonlabor  per  visit  costs  for  free 
..ijnding  home  health  agencies. 

.^j(ii)  Effective  for  cost  reporting  periods  beginning  on  or  after  Effective  date. 
-jp  1,  1986,  such  limitations  shall  be  applied  on  an  aggregate  basis 
the  agency,  rather  than  on  a  discipline  specific  basis,  with 
jJ[»ropriate  adjustment  for  administrative  and  general  costs  of 
.jifpital-based  agencies.". 
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(b)  Considerations  in  Establishing  Limits. — In  establish] 
limitations  under  section  1861(vXl)(L)  of  the  Social  Security  Act  j 
payment  for  home  health  services  for  cost  reporting  periods  beg 
ning  on  or  after  July  1,  1986,  the  Secretary  of  Health  and  Hum 
Services  shall — 

(1)  base  such  limitations  on  the  most  recent  data  availal 
which  data  may  be  for  cost  reporting  periods  beginning 
earlier  than  October  1, 1983;  and 

(2)  take  into  account  the  changes  in  costs  of  home  hea 
agencies  for  billing  and  verification  procedures  that  result  fr 
the  Secretary's  changing  the  requirements  for  such  procedui 
to  the  extent  the  changes  in  costs  are  not  reflected  in  such  dar 

Paragraph  (2)  shall  apply  to  changes  in  requirements  effec, 
before,  on,  or  after  July  1, 1986. 

(c)  GAO  Report. — The  Comptroller  General  shall  study  and  rep|^ 
to  Congress,  not  later  than  February  1,  1988,  on — 

(1)  the  appropriateness  and  impact  on  medicare  beneficia 
of  applying  the  per  visit  cost  limits  for  home  health  servi 
under  section  1861(vXl)(L)  of  the  Social  Security  Act  on  a 
cipline-specific  basis,  rather  than  on  an  aggregate  basis,  for 
home  health  services  furnished  by  an  agency,  and 

(2)  the  appropriateness  of  the  percentage  limits  establis 
under  such  section. 

SEC.  9316.  ESTABLISHMENT  OF  PATIENT  OUTCOME  ASSESSMENT 
SEARCH  PROGRAM. 

(a)  In  General. — Section  1875  of  the  Social  Security  Act 
U.S.C.  139511)  is  amended  by  adding  at  the  end  the  following  r 
subsection: 

"(c)(1)  The  Secretary  shall  establish  a  patient  outcome  assessm' 
research  program  (in  this  subsection  referred  to  as  the  'resea 
program')  to  promote  research  with  respect  to  patient  outcomej 
selected  medical  treatments  and  surgical  procedures  for  the  purp 
of  assessing  their  appropriateness,  necessity,  and  effectiveness.  ' 
research  program  shall  include — 

"(A)  reorganization  of  data  relating  to  claims  under  part 
and  B  of  this  title  in  a  manner  that  facilitates  research  w 
respect  to  patient  outcomes, 

"(B)  assessments  of  the  appropriateness  of  admissions 
discharges, 

"(C)  assessments  of  the  extent  of  professional  uncertaii 
regarding  efficacy, 

"(D)  development  of  improved  methods  for  measuring  pati 
outcomes, 

"(E)  evaluations  of  patient  outcomes,  and 

"(F)  evaluation  of  the  effects  on  physicians'  practice  patte 
of  the  dissemination  to  physicians  and  peer  review  organ: 
tions  with  contracts  under  part  B  of  title  XI  of  the  findi 
of  the  research  conducted  under  subparagraphs  (B),  (C), 
and  (E). 

"(2)  In  selecting  treatments  and  procedures  to  be  studied. 
Secretary  shall  give  priority  to  those  medical  and  surgical  tr 
ments  and  procedures — 

"(A)  for  which  data  indicate  a  highly  (or  potentially  hig 
variable  pattern  of  utilization  among  beneficiaries  under 
title  in  different  geographic  areas,  and 
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"(B)  which  are  significant  (or  potentially  significant)  for  pur- 
poses of  this  title  in  terms  of  utilization  by  beneficiaries,  length 
of  hospitalization  associated  with  the  treatment  or  pro- 
cedure, costs  to  the  research  program,  and  risk  involved  to  the 
beneficiary. 

^*(3)  For  purposes  of  carrying  out  the  research  program,  there  are 
horized  to  be  appropriated — 

"(A)  from   the  Federal   Hospital   Insurance  Trust  Fund 
$4,000,000  for  fiscal  year  1987  and  $5,000,000  for  each  of  fiscal 
years  1988  and  1989,  and 
'I?'      "(B)  from  the  Federal  Supplementary  Medical  Insurance 
,J  Trust  Fund  $2,000,000  for  fiscal  years  1987  and  $2,500,000  for 
each  of  fiscal  years  1988  and  1989. 
'(4)  Not  less  than  90  percent  of  the  amount  appropriated  for  any 
•  ^:al  year  to  carry  out  the  research  program  shall  be  used  to  fund 
ints  to,  and  cooperative  agreements  with,  non-Federal  entities  to 
jduct  research  described  in  paragraph  (1).  The  remainder  may  be 
ed  by  the  Secretary  to  provide  such  research  by  Federal  entities 
d  for  administrative  costs. 

\5)  The  research  program  shall  be  administered  by  the  National 
nter  for  Health  Services  Research  and  Health  Care  Technology 
^blished  under  section  305  of  the  Public  Health  Service  Act  (in 
IS  subsection  referred  to  as  the  'Center').  The  Center  shall  estab- 
1  application  procedures  for  grants  and  cooperative  agreements, 
d  shall  establish  peer  review  panels  to  review  all  such  applica- 
ns  and  all  research  findings.  The  Center  shall  consult  with  the 
jincil  on  health  care  technology  (established  under  a  grant  under 
tion  309  of  the  Public  Health  Service  Act)  in  establishing  the 
4»pe  and  priorities  for  the  research  program  and  shall  report 
^jfiodically  to  any  such  council  on  the  status  of  the  program. 
4' '(6)  The  Secretary  shall  make  available  data  derived  from  the 
•Jj^grams  under  this  title  and  other  programs  administered  by  the 
Tcretary  for  use  in  the  research  program. 

'  '(7)  The  Center  shall  report  to  the  Committees  on  Finance  and 
r4l»propriations  of  the  Senate  and  the  Committees  on  Ways  and 
f^v^ans.  Energy  and  Commerce,  and  Appropriations  of  the  House  of 

presentatives  not  later  than  18  months  after  the  date  of  the 
J  actment  of  this  Act,  and  annually  thereafter,  with  respect  to  the 

idings  under  the  research  program.  In  cooperation  with  appro- 
i;liate  medical  specialty  groups,  the  Center  shall  disseminate  such 

idings  as  widely  as  possible,  including  disseminating  such  findings 
H^-  each  peer  review  organization  which  has  a  contract  under  part  B 

title  XI." 

(b)  Permitting  Services  To  Be  Provided  Under  Research  Pro- 
tf?:AM.— Section  1862(a)(1)  of  such  Act  (42  U.S.C.  1395y(a)(l))  is 
4jaended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (C), 

(2)  by  striking  the  semicolon  at  the  end  of  subparagraph  (D) 
and  inserting  ",  and",  and 

(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(E)  in  the  case  of  research  conducted  pursuant  to  section 

1875(c),  which  is  not  reasonable  and  necessary  to  carry  out  the 
purposes  of  that  section;". 
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SEC.  9317.  IMPROVEMENTS  IN  CIVIL  MONETARY  PENALTY  AND  EXCLli 
SION  PROVISIONS. 

(a)  Collateral  Estoppel  Effect  of  Prior  Federal  Crimin^^ 
Convictions. — Section  1128A(c)  of  the  Social  Security  Act  (42  U.S.< 
1320a-7a(c)),  as  redesignated  by  section  9313(c),  is  amended  1 
adding  at  the  end  the  following  new  paragraph: 

"(3)  In  a  proceeding  under  subsection  (a)  or  (b)  which — 

"(A)  is  against  a  person  who  has  been  convicted  (whethi 
upon  a  verdict  after  trial  or  upon  a  plea  of  guilty  or  no 
contendere)  of  a  Federal  crime  charging  fraud  or  false  stat^ 
ments,  and 

"(B)  involves  the  same  transaction  as  in  the  criminal  actio' 
the  person  is  estopped  from  denying  the  essential  elements  of  t! 
criminal  offense.". 

(b)  Authority  of  Hearing  Officer  to  Sanction  Misconduct. 
Such  section  is  further  amended  by  adding  at  the  end  the  foUowii 
new  paragraph: 

"(4)  The  official  conducting  a  hearing  under  this  section  m 
sanction  a  person,  including  any  party  or  attorney,  for  failing 
comply  with  an  order  or  procedure,  failing  to  defend  an  action, 
other  misconduct  as  would  interfere  with  the  speedy,  orderly,  or  fj 
conduct  of  the  hearing.  Such  sanction  shall  reasonably  relate  to  t ' 
severity  and  nature  of  the  failure  or  misconduct.  Such  sanction  m 
include — 

"(A)  in  the  case  of  refusal  to  provide  or  permit  discover 
drawing  negative  factual  inferences  or  treating  such  refusal  i 
an  admission  by  deeming  the  matter,  or  certain  facts,  to  j 
established,  L 

"(B)  prohibiting  a  party  from  introducing  certain  evidence  ^ 
otherwise  supporting  a  particular  claim  or  defense, 

"(C)  striking  pleadings,  in  whole  or  in  part, 

"(D)  stajdng  the  proceedings, 

"(E)  dismissal  of  the  action, 

"(F)  entering  a  default  judgment, 

"(G)  ordering  the  party  or  attorney  to  pay  attorneys'  fees  a 
other  costs  caused  by  the  failure  or  misconduct,  and 

"(H)  refusing  to  consider  any  motion  or  other  action  which 
not  filed  in  a  timely  manner.". 

(c)  Clarification  of  Exclusion  Authority  for  Certain  Offei 
ers.— Section  1128  of  such  Act  (42  U.S.C.  1320a-7)  is  amended 
adding  at  the  end  the  following  new  subsection: 

"(f)  For  purposes  of  subsection  (a),  a  physician  or  other  individt 
is  considered  to  have  been  'convicted'  of  a  criminal  offense — 

"(1)  when  a  judgment  of  conviction  has  been  entered  agai 
the  physician  or  individual  by  a  Federsd,  State,  or  local  coi 
regardless  of  whether  there  is  an  appeal  pending  or  wheth  er 
judgment  of  conviction  or  other  record  relating  to  crimi.^  % 
conduct  has  been  expunged; 

"(2)  when  there  has  been  a  finding  of  guilt  against  the  ph^  I 
cian  or  individual  by  a  Federal,  State,  or  local  court; 

"(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physic 
or  individual  has  been  accepted  by  a  Federal,  State,  or  Icflif 
court;  or 

"(4)  when  the  physician  or  individual  has  entered  into  part 
pation  in  a  first  offender  or  other  program  where  judgment 
conviction  has  been  withheld.". 
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-l|.d)  Effective  Dates.— (1)  The  amendment  made  by  subsection  (a) 
ill  take  effect  on  the  date  of  the  enactment  of  this  Act,  without 
:ard  to  when  the  criminal  conviction  was  obtained,  but  shall  only 
Dly  to  a  conviction  upon  a  plea  of  nolo  contendere  tendered  after 
•  date  of  the  enactment  of  this  Act. 

2)  The  amendment  made  by  subsection  (b)  shall  apply  to  failures 
misconduct  occurring  on  or  after  the  date  of  the  enactment  of  this 
t. 

□JS)  The  provisions — 

(A)  of  paragraphs  (1),  (2),  and  (3)  of  section  1128(f)  of  the  Social 
Security  Act  (as  added  by  the  amendment  made  by  subsection 
(c))  shall  apply  to  judgments  entered,  findings  made,  and  pleas 
entered,  before,  on,  or  after  the  date  of  the  enactment  of  this 
Act,  and 

(B)  of  paragraph  (4)  of  such  section  shall  apply  to  participa- 
tion in  a  program  entered  into  on  or  after  the  date  of  the 
enactment  of  this  Act. 
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9318.  HOSPITAL    PROTOCOLS    FOR    ORGAN  PROCUREMENT 
STANDARDS  FOR  ORGAN  PROCUREMENT  AGENCIES. 

^^•a)  In  General.— Title  XI  of  the  Social  Security  Act  is  amended  by 
-l^erting  after  section  1137  the  following  new  section: 


It 


OSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS  FOR 
ORGAN  PROCUREMENT  AGENCIES 
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-|  Sec  1138.  (aXD  The  Secretary  shall  provide  that  a  hospital 
■  I  -eting  the  requirements  of  title  XVIII  or  XIX  may  participate  in 

program  established  under  such  title  only  if— 
' '      "(A)  the  hospital  establishes  written  protocols  for  the  identi- 
fication of  potential  organ  donors  that — 

"(i)  assure  that  families  of  potential  organ  donors  are 
made  aware  of  the  option  of  organ  or  tissue  donation  and 
their  option  to  decline, 
,^  "(ii)  encourage  discretion  and  sensitivity  with  respect  to 

the  circumstances,  views,  and  beliefs  of  such  families,  and 
"(iii)  require  that  an  organ  procurement  agency  des- 
ignated by  the  Secretary  pursuant  to  subsection  (b)(lXF)  be 
notified  of  potential  organ  donors;  and 
"(B)  In  the  case  of  a  hospital  in  which  organ  transplants  are 
performed,  the  hospital  is  a  member  of,  and  abides  by  the  rules 
and  requirements  of,  the  Organ  Procurement  and  Transplan- 
tation Network  established  pursuant  to  section  372  of  the  Public 
Health  Service  Act  (in  this  section  referred  to  as  the  'Network').   42  USe  274. 
(2)  For  purposes  of  this  subsection,  the  term  'organ'  means  a 
^-  man  kidney,  liver,  heart,  lung,  pancreas,  and  any  other  human 
^^an  or  tissue  specified  by  the  Secretary  for  purposes  of  this 
Dsection. 

,-i'(bXl)  The  Secretary  shall  provide  that  payment  may  be  made 
"  der  title  XVIII  or  XIX  with  respect  to  organ  procurement  costs 
^]j:ributable  to  payments  made  to  an  organ  procurement  agency 
ply  if  the  agency — 

"(AXi)  is  a  qualified  organ  procurement  organization  (as  de- 
^    scribed  in  section  371(b)  of  the  Public  Health  Service  Act)  that  is  42  USe  273. 
operating  under  a  grant  made  under  section  371(a)  of  such  Act, 
or  (iij  has  been  certified  or  recertified  by  the  Secretary  within 
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note. 

42  use  1395, 
1396. 
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42  use  426-1. 


eiaims. 


the  previous  two  years  as  meeting  the  standards  to  be  a  qua 
fied  organ  procurement  organization  (as  so  described); 

**(B)  meets  the  requirements  that  are  applicable  under  su 
title  for  organ  procurement  agencies; 

"(C)  meets  performance-related  standards  prescribed  by  t 
Secretary; 

"(D)  is  a  member  of,  and  abides  by  the  rules  and  requiremer 
of,  the  Network; 

"(E)  allocates  organs,  within  its  service  area  and  national 
in  accordance  with  medical  criteria  and  the  policies  of  t 
Network;  and 

"(F)  is  designated  by  the  Secretary  as  an  organ  procureme' 
organization  payments  to  which  may  be  treated  as  org 
procurement  costs  for  purposes  of  reimbursement  under  su 
title. 

"(2)  The  Secretary  may  not  designate  more  than  one  org^ 
procurement  organization  for  each  service  area  (described  in  secti 
371(b)(1)(E)  of  the  Public  Health  Service  Act)  under  paragra 
(1)(F).". 

(b)  Effective  Dates.— (1)  Section  1138(a)  of  the  Social  Securi 
Act  shall  apply  to  hospitals  participating  in  the  programs  undf, 
titles  XVIII  and  XIX  of  such  Act  as  of  October  1, 1987. 

(2)  Section  1138(b)  of  such  Act  shall  apply  to  costs  of  orgaj 
procured  on  or  after  October  1,  1987.  j 


SEC.  9319.  MEDICARE   AS   SECONDARY   PAYER;  COVERAGE  REQUIF 
MENTS  FOR  CERTAIN  OTHER  PAYERS. 


HI 


(a)  Medicare  Secondary  for  Disabled  Employees  of  Certa 
Large  Employers. — Section  1862(b)  of  the  Social  Security  Act  ( 
U.S.C.  1395y(b))  is  amended  by  adding  at  the  end  the  following  m 
paragraph 

"(4)(A)(i)  A  large  group  health  plan  may  not  take  into  account  tl: 
an  active  individual  is  eligible  for  or  receives  benefits  under  tl 
title  under  section  226(b),  other  than  an  individual  who  is,  or  wou 
upon  application  be,  entitled  to  benefits  under  section  226A. 

*(ii)  Payment  may  not  be  made  under  this  title,  except  as  provid 
in  clause  (iii),  with  respect  to  any  item  or  service  to  the  extent  tl: 
payment  has  been  made,  or  can  reasonably  be  expected  to  be  ma( 
with  respect  to  the  item  or  service  as  required  under  clause 

"(iii)  Any  payment  under  this  title  with  respect  to  any  item  J 
service  to  which  clause  (i)  applies  shall  be  conditioned  on  reimbur; 
ment  to  the  appropriate  Trust  Fund  established  by  this  title.  ! 
order  to  recover  payment  made  under  this  title  for  the  item  , 
service,  the  United  States  may  bring  an  action  against  any  ent, 
which  is  required  under  this  subsection  (a)  to  pay  with  respect  to  t, 
item  or  service  (and  may,  in  accordance  with  paragraph  (5),  colic 
double  damages  against  that  entity),  or  against  any  other  entity  th 
has  received  payment  from  that  entity  with  respect  to  the  item 
service,  and  may  join  or  intervene  in  any  action  related  to  t" 
events  that  gave  rise  to  the  need  for  the  item  or  service.  The  Unit 
States  shall  be  subrogated  (to  the  extent  of  payment  made  unCj' 
this  title  for  an  item  or  service)  to  any  right  under  clause  (i)  of 
individual  or  any  other  entity  to  payment  with  respect  to  the  it( 
or  service.  The  Secretary  may  waive  (in  whole  or  in  part)  t 
provisions  of  this  clause  in  the  case  of  an  individual  claim  if  t 
Secretary  determines  that  the  waiver  is  in  the  best  interests 
the  program  established  under  this  title. 
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4b)  In  this  paragraph:  . 
,  I     "(i)  The  term  'large  group  health  plan'  has  the  meaning  given 
'I'isuch  term  in  section  5000(h)  of  the  Internal  Revenue  Code  of 
Jjl986. 

•  tI    "(ii)  The  term  'active  individual'  means  an  employee  (as  may 
^  he  defined  in  regulations),  the  employer,  an  individual  associ- 
ated  with  the  employer  in  a  business  relationship,  or  a  member 
.  j^^  of  the  family  of  any  of  those  persons. 

f^p  The  provisions  of  subparagraph  (B)  of  paragraph  (3)  shall 
to  coordination  of  payment  under  this  paragraph  in  the  case 
_^  irge  group  health  plans  in  the  same  manner  as  they  apply  to 
fMination  of  payment  under  paragraph  (3)  in  the  case  of  group 
th  plans. 

••■■D)  The  preceding  provisions  of  this  paragraph  shall  only  apply 

:ems  and  services  furnished  on  or  after  January  1,  1987,  and 
f}Te  January  1,  1992.". 

)  Establishment  of  Private  Cause  of  Action  Where  Medicare 
"'i^NDARY.— Such  section  is  further  amended  by  adding  at  the  end 

.  Following  new  paragraph: 
f  j^S)  There  is  hereby  created  a  private  cause  of  action  for  damages 
^^.ch  shall  be  in  an  amount  double  the  amount  otherwise  provided) 
^  le  case  of  a  workmen's  compensation  law  or  plan,  automobile  or 
^'^ility  insurance  policy  or  plan  or  no  fault  insurance  plan,  group 

.th  plan,  or  large  group  health  plan  which  is  made  a  primary 
jusr  under  paragraph  (1),  (2),  (3),  or  (4),  respectively,  and  which 

J  to  provide  for  primary  payment  (or  appropriate  reimburse- 
,  it)  in  accordance  with  such  respective  paragraphs." 

Special  Enrollment  Periods. — 
(1)  Section  1837(iXl)  of  such  Act  (42  U.S.C.  1395p(i)(l))  is 

amended  by  adding  at  the  end  the  following:  "In  the  case  of  an 
.  ,  individual  who  has  not  attained  the  age  of  65,  at  the  time  the 

individual  first  satisfies  paragraph  (1)  of  section  1836,  is  en-  42  USC  l395o. 
^  rolled  in  a  large  group  health  plan  as  an  active  individual  (as 

those  terms  are  defined  in  section  1862(b)(4)(B)),  and  has  elected    42  USC  I395y. 
.  not  to  enroll  (or  to  be  deemed  enrolled)  under  this  section 

during  the  individual's  initial  enrollment  period,  there  shall  be 
5t  a  special  enrollment  period  described  in  paragraph  (3)(B),". 
y  (2)  Section  1837(iX2)  of  such  Act  (42  U.S.C.  1395p(i)(2))  is 
■  amended  by  adding  at  the  end  the  following:  "In  the  case  of  an 
'  individual  who  has  not  attained  the  age  of  65,  has  enrolled  (or 
'^"^  has  been  deemed  to  have  enrolled)  in  the  medical  insurance 
'  I  program  established  under  this  part  during  the  individual's 
^,  initial  enrollment  period,  or  is  an  individual  described  in  the 
\  second  sentence  of  paragraph  (1),  has  enrolled  in  such  program 

during  any  subsequent  special  enrollment  period  under  this 

subsection  during  which  the  individual  was  not  enrolled  in  a 
^  large  group  health  plan  as  an  active  individual  (as  those  terms 

au-e  defined  in  section  1862(b)(4XB)),  and  has  not  terminated 

enrollment  under  this  section  at  any  time  at  which  the  individ- 
h  ual  is  not  enrolled  in  such  a  large  group  health  plan  as  an  active 
f.  individual,  there  shall  be  a  special  enrollment  period  described 

in  paragraph  (3XB).". 
?     (3)  Section  1837(iX3)  of  such  Act  (42  U.S.C.  1395p(iX3))  is   Ante,  p.  171. 
J'  amended— 

^;  (A)  by  inserting  "(A)"  after  "(3)", 

"  (B)  by  inserting  "the  first  sentences  of  after  "referred  to 

in", 

(C)  by  adding  at  the  end  the  following  new  subparagraph: 
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"(B)  The  special  enrollment  period  referred  to  in  the  sec 
sentences  of  paragraphs  (1)  and  (2)  is  the  period  beginning  with 
first  day  of  the  first  month  in  which  the  individual  is  no  loi 
enrolled  as  an  active  individual  in  a  large  group  health  plan  (as  i 
42  use  1395y.  terms  are  defined  in  section  1862(b)(4)(B))  and  ending  seven  mo: 
later.". 

(4)  The  second  sentence  of  section  1839(b)  of  such  Actj 
U.S.C.  1395r(b))  is  amended  by  inserting  before  the  period 
following:  "or  months  during  which  the  individual  has 
attained  the  age  of  65  and  for  which  the  individual  can  c 
onstrate  that  the  individual  was  enrolled  in  a  large  gi 
health  plan  as  an  active  individual  (as  those  terms  are  def 
in  section  1862(b)(4)(B))". 
(d)  Tax  Imposed  on  Nonconforming  Plans. — 
Post,  p.  2095.  (1)  Subtitle  D  of  the  Internal  Revenue  Code  of  1954  (rela" 

to  miscellaneous  excise  taxes)  is  amended  by  adding  at  the 
the  following  new  chapter: 


"CHAPTER  47— CERTAIN  LARGE  GROUP  HEALTH  PLA^ 

"Sec.  5000.  Certain  large  group  health  plans. 
26  use  5000.  "SEC.  5000.  CERTAIN  LARGE  GROUP  HEALTH  PLANS. 

"(a)  Imposition  of  Tax. — There  is  hereby  imposed  on  any 


m 

I 


ployer  or  employee  organization  that  contributes  to  a  nonconfc 
ing  large  group  health  plan  a  tax  equal  to  25  percent  ofj_ 
employer's  or  employee  organization's  expenses  incurred  during 
calendar  year  for  each  large  group  health  plan  to  which  the! 
ployer  or  employee  organization  contributes. 

**(b)  Large  Group  Health  Plan. — For  purposes  of  this  sect' 
the  term  'large  group  health  plan'  means  a  plan  of,  or  contribute 
by,  an  employer  or  employee  organization  (including  a  self-insi 
plan)  to  provide  health  care  (directly  or  otherwise)  to  the  employ 
former  employees,  the  employer,  others  associated  or  formerly  i 
ciated  with  the  employer  in  a  business  relationship,  or  their  f 
lies,  that  covers  employees  of  at  least  one  employer  that  norn 
employed  at  least  100  employees  on  a  typical  business  day  du 
the  previous  calendar  year. 

"(c)  Nonconforming  Large  Group  Health  Plan.— For  purp! 
of  this  section,  the  term  'nonconforming  large  group  health  p 
means  a  large  group  health  plan  that  at  any  time  during  a  calei  ia , 
year    does    not    comply    with    the    requirements    of  secjei 
42  use  1395y.       1862(b)(4)(A)(i)  of  the  Social  Security  Act.  J|l  I 

"(d)  Government  Entities. — For  purposes  of  this  section, 
term  'employer'  does  not  include  a  Federal  or  other  governmeK 
entity.".  1 
(2)  The  table  of  chapters  of  subtitle  D  of  such  Code  is  amei  ft 
by  adding  at  the  end  thereof  the  following: 
"Chapter  47.  Certain  large  group  health  plans.". 
Reports.  (e)  StUDY  OF  IMPACT  ON  DISABLED  BENEFICIARIES  AND  FaMIi|- 

42  use  1395y        Xhe  Comptroller  General  shall  study  and  report  to  Congress,  bj  ,i' 
later  than  March  1,  1990,  the  impact  of  the  amendments  madil 
this  section  on  access  of  disabled  individuals  and  members  of  t 
family  to  employment  and  health  insurance.  The  report  shal 
elude  information  relating  to — 
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'ec'  (1)  the  number  of  disabled  medicare  beneficiaries  for  whom 
medicare  has  become  secondary,  either  through  their  employ- 
ment or  the  employment  of  a  family  member; 

(2)  the  amount  of  savings  to  the  medicare  program  achieved 
annually  through  this  provision;  and 

(3)  the  effect  on  employment,  and  employment-based  health 
coverage,  of  disabled  individuals  and  family  members 

■  ^  ^Trf"^^  Dates.-  42  use  I395y 

(1)  Except  as  provided  m  paragraph  (2),  the  amendments  note, 
made  by  this  section  shall  apply  to  items  and  services  furnished 

on  or  after  January  1,  1987. 

(2)  The  amendments  made  by  subsection  (c)  shall  apply  to 
enrollments  occurring  on  or  after  January  1,  1987. 


9320.  PAYMENT  FOR  SERVICES  OF  CERTIFIED  REGISTERED  NURSE 
ANESTHETISTS. 


fci)  Extension  of  Pass-Through  for  Costs  of  Certified  Regis- 
lED  Nurse  Anesthetists.— Section  2312(c)  of  the  Deficit  Reduction 
ivt  of  1984  is  amended  by  striking  "October  1,  1987."  and  inserting  42  USC  I395ww 
inuary  1,  1989.  In  the  case  of  a  cost  reporting  period  that  begins  note, 
fore  January  1, 1989,  but  end  after  such  date,  additional  payments 
der  the  amendment  made  by  subsection  (a)  shall  be  proportionately 
...  luced  to  reflect  the  portion  of  the  period  occurring  after  such 
.,le.". 

Tfb)  Coverage  of  Services  of  a  Certified  Registered  Nurse 
:..lrESTHETiST  Under  Part  B.— Sectiou  1861(s)  of  the  Social  Security 
;'t  (42  U.S.C.  1395x(s))  is  amended— 

(1)  by  redesignating  paragraphs  (11)  through  (14)  as  para- 
graphs (12)  through  (15),  respectively; 

(2)  by  striking  "and"  at  the  end  of  paragraph  (9); 

(3)  by  striking  the  period  at  the  end  of  paragraph  (10)  and 
inserting  ";  and";  and 

(4)  by  inserting  after  paragraph  (10)  the  following  new  para- 
graph: 

"(11)  services  of  a  certified  registered  nurse  anesthetist  (as 
defined  in  subsection  (bb)).". 
'  "c)  Definition  of  Services  of  a  Certified  Registered  Nurse 
4ESTHETIST. — Section  1861  of  such  Act  is  amended  by  inserting 
y^^xer  subsection  (aa)  the  following  new  subsection: 

"services  of  a  certified  registered  nurse  anesthetist 

"(bbXl)  The  term  'services  of  a  certified  registered  nurse  anes- 
*  etist'  means  anesthesia  services  and  related  care  furnished  by  a 
'fortified  registered  nurse  anesthetist  (as  defined  in  paragraph  (2)) 

lich  the  nurse  anesthetist  is  legally  authorized  to  perform  as  such 
■i^-' the  State  in  which  the  services  are  furnished. 

"(2)  The  term  'certified  registered  nurse  anesthetist'  means  a 

Ttified  registered  nurse  anesthetist  licensed  by  the  State  who 
^^eets  such  education,  training,  and  other  requirements  relating  to 
^';:jiesthesia  services  and  related  care  as  the  Secretary  may  prescribe. 
^  !  prescribing  such  requirements  the  Secretary  may  use  the  same 
jquirements  as  those  established  by  a  national  organization  for  the 

trtification  of  nurse  anesthetists.". 
^  (d)  Direct  Payment  for  Services. — Section  1832(a)(2)(B)  of  such 

ct  (42  U.S.C.  1395k(aX2XB))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  clause  (i), 
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42  use  1395u. 
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Claims. 
Contracts. 


(2)  by  striking 
and  \  and 


and"  at  the  end  of  clause  (ii)  and  inser^ 


(3)  by  adding  at  the  end  the  following  new  clause: 

"(iii)  services  of  a  certified  registered  nurse 
thetist;  and". 

(e)  Amount  of  Payment. — (1)  Section  1833(a)(1)  of  such  Aclj 
U.S.C.  13951(aXl))  is  amended  by  striking  "and"  at  the  en" 
subparagraph  (E),  and  by  adding  at  the  end  the  following:  "anc 
with  respect  to  services  of  a  certified  registered  nurse  anesth 
under  section  1861(s)(ll),  the  amounts  paid  shall  be  80  percent  ol 
lesser  of  the  actual  charge  or  the  fee  schedule  for  such  sen^ 
established  by  the  Secretary  in  accordance  with  subsection  " 

(2)  Section  1833  of  such  Act  is  further  amended  by  adding  at 
end  the  following  new  subsection: 

"(1)(1)  The  Secretary  shall  establish  a  fee  schedule  for  servic( 
certified  registered  nurse  anesthetists  under  section  1861(s)(ll).  ' 

"(2)  Except  as  provided  in  paragraph  (3),  the  fee  schedule  es' 
lished  under  paragraph  (1)  shall  be  initially  based  on  audited 
from  cost  reporting  periods  ending  in  fiscal  year  1985.  The' 
schedule  shall  be  adjusted  annually  (to  become  effective  on  J 
ary  1  of  each  calendar  year)  by  the  percentage  increase  in  the  [ 
(as  defined  in  section  1842(b)(4)(E)(ii))  for  that  year.  y 

"(3XA)  In  establishing  the  initial  fee  schedule  for  those  serv 
the  Secretary  shall  adjust  the  fee  schedule  to  the  extent  necessa: 
ensure  that  the  estimated  total  amount  which  will  be  paid  u 
this  title  for  those  services  plus  applicable  coinsurance  in  1989 
equal  the  estimated  total  amount  which  would  be  paid  under  j 
title  for  those  services  in  1989  if  the  services  were  include 
inpatient  hospital  services  and  payment  for  such  services  was  li^ 
under  pai-t  A  in  the  s£ime  manner  as  payment  was  made  in  f 
year  1987,  adjusted  to  take  into  account  changes  in  prices 
technology  relating  to  the  administration  of  anesthesia. 

"(B)  The  Secretary  shall  also  reduce  the  prevailing  charg 
physicians  for  medical  direction  of  a  certified  registered  nurse  a; 
thetist,  or  the  fee  schedule  for  services  of  certified  registered  ly 
anesthetists,  or  both,  to  the  extent  necessary  to  ensure  thato 
estimated  total  amount  which  will  be  paid  under  this  title 
applicable  coinsurance  for  such  medical  direction  and  such  serl 
in  1989  and  1990  will  not  exceed  the  estimated  total  amount  wn 
would  have  been  paid  but  for  the  enactment  of  the  amendmi 
made  by  section  9320  of  the  Omnibus  Budget  Reconciliation  A] 
1986.  A  reduced  prevailing  charge  under  this  subparagraph  tml 
become  the  prevailing  charge  but  for  subsequent  years  for  purj « 
of  applying  the  economic  index  under  the  fourth  sentence  of  se(  io: 
1842(bX3). 

"(4)  In  establishing  the  fee  schedule  under  paragraph  (1), 
Secretary  may  utilize  a  system  of  time  units,  a  system  of  base  > 
time  units,  or  any  appropriate  methodology.  The  Secretary 
establish  a  nationwide  fee  schedule  or  adjust  the  fee  sche  i 
for  geographic  areas  (as  the  Secretary  may  determine  t(jb< 
appropriate).  I 

"(5XA)  Payment  for  the  services  of  a  certified  registered  e  • 
anesthetist  (for  which  payment  may  otherwise  be  made  under  i 
part)  may  be  made  on  the  basis  of  a  claim  or  request  for  paym 
presented  by  the  certified  registered  nurse  anesthetist  furnis 
such  services,  or  by  a  hospital,  physician,  or  group  practice 
which  the  certified  registered  nurse  anesthetist  furnishing 
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^-vices  has  an  employment  or  contractual  relationship  that  pro- 
les for  payment  to  be  made  under  this  part  for  such  services  to 
zh  hospital,  physician,  or  group  practice. 
"^•'iBXi)  Payment  for  the  services  of  a  certified  registered  nurse 
iesthetist  under  this  part  may  be  made  only  on  an  assignment- 
;  .ated  basis,  and  any  such  assignment  agreed  to  by  a  certified 
"  mistered  nurse  anesthetist  shall  be  binding  upon  any  other  person 
:;;  3senting  a  claim  or  request  for  payment  for  such  services. 

'(ii)  Except  for  deductible  and  coinsurance  amounts  applicable 
;;;der  this  section,  any  person  who  knowingly  and  willfully  pre- 
^  ^its,  or  causes  to  be  presented,  to  an  individual  enrolled  under  this 
.'.rt  a  bill  or  request  for  payment  for  services  of  a  certified  reg- 
«red  nurse  anesthetist  for  which  payment  may  be  made  under 
...  is  part  only  on  an  assignment-related  basis  is  subject  to  a  civil 
■'  onetary  penalty  of  not  to  exceed  $2,000  for  each  such  bill  or 
.,^quest.  Such  a  penalty  shall  be  imposed  in  the  same  manner  as 
.^'il  monetary  penalties  are  imposed  under  section  1128A  with 
-Vspect  to  actions  described  in  subsection  (a)  of  that  section. 
~v"(C)  No  hospital  that  presents  a  claim  or  request  for  payment  for  Claims 
gVrvices  of  a  certified  nurse  anesthetist  under  this  part  may  treat 
*  'y  uncollected  coinsurance  amount  imposed  under  this  part  with 
^vf^spect  to  such  services  as  a  bad  debt  of  such  hospital  for  purposes  of 
is  title. 

^ii"(6XA)  If  an  adjustment  under  paragraph  (3XB)  results  in  a  reduc- 
;S>n  in  the  reasonable  charge  for  a  physicians'  service  and  a 
^nparticipating  physician  furnishes  the  service  to  an  individual 
:.v  titled  to  benefits  under  this  part  (subject  to  subparagraph  (D)),  the 
■-ijiysician  may  not  charge  the  individual  more  than  the  limiting 
5:^rge  (as  defined  in  subparagraph  (B))  plus  (for  services  furnished 
.ring  the  12-month  period  beginning  on  the  effective  date  of  the 
duction)  V2  of  the  amount  by  which  the  physician's  actual  charges 
.Ter  the  service  for  the  previous  12-month  period  exceeds  the  limiting 
:  a:  targe. 

:r"(B)  In  subparagraph  (A),  the  term  'limiting  charge'  means,  with 
i;:spect  to  a  service,  125  percent  of  the  prevailing  charge  for  the 
;  rvice  after  the  reduction  referred  to  in  subparagraph  (A). 
cr'^"(C)  If  a  physician  knowingly  and  willfully  imposes  charges  in 
'isolation  of  subparagraph  (A),  the  Secretary  may  apply  sanctions 
:iC(ainst  such  physician  in  accordance  with  subsection  (jX2). 
A:-'"(D)  This  paragraph  shall  not  apply  to  services  furnished  after  the 
■.J,irlier  of  (i)  December  31,  1990,  or  (ii)  one-year  after  the  date  the 
-?:,!cretary  reports  to  Congress,  under  section  184 5(eX3),  on  the  devel- 
;^-'9ment  of  the  relative  value  scale  under  section  1845.". 

(3)  Section  1842(jX2)  of  such  Act  (42  U.S.C.  1395u(jX2))  is  amended 

-  '  striking  "paragraph  (1)  or  subsection  (k)"  and  inserting  "this 
-^-iragraph". 

'  (f)  Not  Treated  as  Part  of  Inpatient  Hospital  Services.— 
Miction  1861(bX4)  of  such  Act  (42  U.S.C.  1395x(bX4))  is  amended  by 
■'^.serting  before  the  semicolon  the  following:  ",  anesthesia  services 

-ovided  by  a  certified  certified  registered  nurse  anesthetist  . 
■    (g)  Conforming  Amendments  to  Hospital  Payments.— (1)  Sec- 
'^"  on  1886(aX4)  of  such  Act  (42  U.S.C.  1395ww(aX4))  is  amended  by 

riking     costs  of  anesthesia  services  provided  by  a  certified  reg- 

-  tered  nurse  anesthetist,".  ^      ^  ^   .onr     /J^/r^^  • 
(2)  Section  1886(dX5)  of  such  Act  (42  U.S.C.  1395ww(dX5))  is 

- '  nended  by  striking  subparagraph  (E). 
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(h)  Other  Conforming  Amendments. — (1)  Section  1862(a)(14)  < 
such  Act  (42  U.S.C.  1395y(aX14))  is  amended  by  inserting  before  tl 
period  the  following:  "or  are  services  of  a  certified  registered  nun 
anesthetist 

(2)  Section  1866(a)(1)(H)  of  such  Act  (42  U.S.C.  1395cc(a)(l)(H)) 
amended  by  inserting      and  other  than  services  of  a  certifie 
registered  nurse  anesthetist"  after  "1862(aX14)". 

(3)  Sections  1864(a),  1865(a),  1902(a)(9)(C),  and  1915(a)(l)(B)(ii)(I) 
such  Act  (42  U.S.C.  1395aa(a),  1395bb(a),  1396a(a)(9)(C 
1396n(aXlXB)(iiXI))  are  each  amended  by  striking  "paragraphs  (1 
and  (12)"  and  inserting  "paragraphs  (12)  and  (13)". 

(i)  Effective  Date. — The  amendments  made  by  this  section  (othi 
than  subsection  (a))  shall  apply  to  services  furnished  on  or  afti 
January  1, 1989.  i 

(j)  Construction. — Nothing  in  this  section  or  the  amendmen 
made  by  this  section  shall  contravene  provisions  of  State  law  rela; 
ing  to  the  practice  of  medicine  or  nursing  or  State  law  requiremen 
or  institutional  requirements  regarding  the  administration  > 
anesthesia  and  its  medical  direction  or  supervision. 

SEC.  9321.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISIOI 
RELATING  TO  PARTS  A  AND  B. 

(a)  Treatment  of  Group  Purchasing  Vendor  Agreements.^ 

(1)  In  general. — Section  1877(bX3)  of  the  Social  Security  A 
(42  U.S.C.  1395nn(bX3))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (/ 

(B)  by  striking  the  period  at  the  end  of  subparagraph  ( 
and  inserting  ";  and",  and 

(C)  by  adding  at  the  end  the  following: 

"(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to 
person  authorized  to  act  as  a  purchasing  agent  for  a  group 
individuals  or  entities  who  are  furnishing  services  reimbura 
under  this  title  if— 

"(i)  the  person  has  a  written  contract,  with  each  suifidi 
individual  or  entity  which  specifies  the  amount  to  be  pa 
^        the  person,  which  amount  may  be  a  fixed  amount  or  a  flxt 
percentage  of  the  value  of  the  purchases  made  by  each  suiliij 
individual  or  entity  under  the  contract,  and 

"(ii)  in  the  case  of  an  entity  that  is  a  provider  of  service  let 
the  person  discloses  (in  such  form  and  manner  as  tllrit 
Secretary  requires)  to  the  entity  and,  upon  request,  to  tl 
Secretary  the  amount  received  from  each  such  vendor  wi 
respect  to  purchases  made  by  or  on  behalf  of  the  entity 

(2)  Effective  date. — The  amendments  made  by  paragraph  i 
apply  to  payments  made  before,  on,  or  after  the  date  of  t 
enactment  of  this  Act. 

(b)  Extension  and  Clarification  of  Competitive  Contractu 
Authority.— Section  2326(a)  of  the  Deficit  Reduction  Act  of  1984 
amended — 

(1)  by  striking  "of  the  fiscal  years"  and  all  that  follo^^ 
through  ",  the  Secretary"  and  inserting  "fiscal  year  (beginnii 
with  fiscal  year  1985  and  ending  with  fiscal  year  1989),  i] 
Secretary",  and 

(2)  by  inserting  "or  cost  reimbursement  provisions  und 
sections  1816(c)  or  1842(c)  of  such  Act"  after  "such  Act"  tj 
second  place  it  appears. 

(c)  Treatment  of  Capital-Related  Regulations.—  i 


am 
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(1)  Prohibition  of  issuance  of  final  regulations  on  cap- 
ital-related COSTS  AS  PART  OF  PAYMENT  FOR  OPERATING  COSTS 
BEFORE  SEPTEMBER  1,  1987.— Notwithstanding  any  other  provi- 
sion of  law  (except  as  provided  in  paragraph  (3)),  the  Secretary 
of  Health  and  Human  Services  may  not  issue,  in  final  form, 
after  September  1,  1986,  and  before  September  1,  1987,  any 
regulation  that  changes  the  methodology  for  computing  the 
amount  of  payment  for  capital-related  costs  (as  defined  in  para- 
graph (4))  for  inpatient  hospital  services  under  part  A  of  title 
XVIII  of  the  Social  Security  Act.  Any  regulation  published  in  42  USC  1395c. 
violation  of  the  previous  sentence  before  the  date  of  the  enact- 
ment of  this  Act  is  void  and  of  no  effect.  ^  >r 

I     (2)  Not  including  capital-related  regulations  in  budget  ;< 
BASELINE.— Any  reference  in  law  to  a  regulation  issued  in  final 
form  or  proposed  by  the  Health  Care  Financing  Administration 
pursuant  to  sections  1886(b)(3)(B),  1886(d)(3)(A),  and  1886(e)(4)  of 
the  Social  Security  Act  shall  not  include  any  regulation  issued    42  USC  1395ww. 
or  proposed  with  respect  to  capital-related  costs  (as  defined  in 

;  paragraph  (4)). 

(3)  Exception.— Paragraph  (1)  shall  not  apply  to  any  regula- 
tion issued  for  the  sole  purpose  of  implementing  section 
1886(g)(3)(A)  and  (B)  of  the  Social  Security  Act  (as  amended  by 
section  9303(a)  of  this  Act). 

(4)  Capital-related  costs  defined.— In  this  subsection,  the 
term  "capital-related  costs"  means  those  capital-related  costs 
that  are  specifically  excluded,  under  the  second  sentence  of 
"operating  costs  of  inpatient  hospital  services"  (as  defined  in 
that  section)  for  cost  reporting  periods  beginning  prior  to  Octo- 
ber 1,  1987. 

i)  Limitation  on  Authority  To  Issue  Certain  Final  Regula-    42  use  I395ww 
i'ss  AND  Instructions  Relating  to  Hospitals  or  Physicians.—  note, 
^-.withstanding  any  other  provision  of  law,  except  as  required  to 
ii  )lement  specific  provisions  required  under  statute  and  except  as 
P'-vided  under  subsection  (c)  with  respect  to  a  regulation  described 
ki  hat  subsection,  the  Secretary  of  Health  and  Human  Services  is 
authorized  to  issue  in  final  form  after  the  date  of  the  enactment 
his  Act  and  before  September  1,  1987,  any  regulation,  instruc- 
i,  or  other  policy  which  is  estimated  by  the  Secretary  to  result  in 
et  reduction  in  expenditures  under  title  XVIII  of  the  Social 
urity  Act  in  fiscal  year  1988  of  more  than  $50,000,000,  and  which    42  USC  1395. 
ites  to  hospitals  or  physicians. 
' )  60-DAY  Notice  for  Proposed  Regulations. — 

(1)  In  general. — Section  1871  of  the  Social  Security  Act  (42 
U.S.C.  1395hh)  is  amended  by  inserting  "(a)"  after  "1871."  and 
by  adding  at  the  end  the  following  new  subsection: 
rb)(l)  Except  as  provided  in  paragraph  (2),  before  issuing  in  final 
fi-  n  any  regulation  under  subsection  (a),  the  Secretary  shall  pro- 
V  5  for  notice  of  the  proposed  regulation  in  the  Federal  Register 
a   a  period  of  not  less  than  60  days  for  public  comment  thereon. 
'  2)  Paragraph  (1)  shall  not  apply  where — 

"(A)  a  statute  specifically  permits  a  regulation  to  be  issued  in 
i  interim  final  form  or  otherwise  with  a  shorter  period  for  public 
comment, 

"(B)  a  statute  establishes  a  specific  deadline  for  the  im- 
plementation of  a  provision  and  the  deadline  is  less  than  150 
days  after  the  date  of  the  enactment  of  the  statute  in  which  the 
deadline  is  contained,  or 
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"(C)  subsection  (b)  of  section  553  of  title  5,  United  States  Code^ 
does  not  apply  pursuant  to  subparagraph  (B)  of  sucl 
subsection.". 

(2)  Conforming  amendments. — (A)  Section  1886(e)(3)(A)  o 
such  Act  (42  U.S.C.  1395ww(eX3XA)),  as  amended  by  sectioi 
9302(eX3)(B),  is  amended  by  striking  "April"  and  inserting 
"March". 

(B)  Section  1886(eX5XA)  of  such  Act  is  amended  by  strikini 
"June"and  inserting  "May". 

(3)  Effective  dates. — 

(A)  The  amendments  made  by  paragraph  (1)  shall  appl; 
to  notices  of  proposed  rulemaking  issued  after  the  date  o 
the  enactment  of  this  Act. 

(B)  The  amendments  made  by  paragraph  (2)  shall  takefe 
effect  beginning  with  fiscal  year  1989. 


PART  3— PROVISIONS  RELATING  TO  MEDICARE 

PARTE 


SEC.  9331.  PAYMENT  FOR  PHYSICIANS'  SERVICES. 

(a)    Determination    of    Maximum    Allowable  PREVAiLiNii 
Charges  for  Physicians'  Services. —  1(1 

(1)  In  general. — Section  1842(b)(4)(A)  of  the  Social  Securit 
Act  (42  U.S.C.  1395u(b)(4)(A))  is  amended  by  striking  clause  (ii; 
and  inserting  the  following:  m 

"(iii)  In  determining  the  maximum  allowable  prevailing  charge 
which  may  be  recognized  consistent  with  the  index  described  in  thpp 
fourth  sentence  of  paragraph  (3)  for  physicians'  services  furnishe 
on  or  after  January  1,  1987,  by  participating  physicians,  the  Sei 
retary  shall  treat  the  maximum  allowable  prevailing  charges  recoj 
nized  as  of  December  31,  1986,  under  such  sentence  with  respect  1 
participating  physicians  as  having  been  justified  by  econom 
changes. 

"(iv)  In  determining  the  prevailing  charge  level  under  the  thii 
and  fourth  sentences  of  paragraph  (3)  for  a  physicians'  servic 
furnished  on  or  after  January  1,  1987,  by  a  nonparticipating  phys 
cian,  the  Secretary  shall  set  the  level  at  96  percent  of  the  prevailir 
charge  levels  established  under  such  sentences  with  respect  to  sue 
service  furnished  by  participating  physicians. 

"(v)  Beginning  with  1987,  the  percentage  increase  in  the  MEI  ({ 
defined  in  subparagraph  (E)(ii))  for  each  year  shall  be  the  same  ft 
nonparticipating  physicisms  as  for  participating  physicians.". 

(2)  Conforming  amendment. — Section  1842(b)(4)(C)  of  sue 
Act  is  amended — 

(A)  by  striking  "(i)"  after  "(C)",  and 

(B)  by  striking  clause  (ii). 

(3)  Definitions.— Section  1842(bX4)  of  such  Act  is  furtb 
amended  by  adding  at  the  end  the  following  new  subparagraph  J 

"(E)  In  this  section: 

"(i)  The  term  'participating  physician'  refers,  with  respect 
the  furnishing  of  services,  to  a  physician  who  at  the  time 
furnishing  the  services  is  a  participating  physician  (und 
subsection  (h)(1)),  and  the  term  'nonparticipating  physicia 
refers,  with  respect  to  the  furnishing  of  services,  a  physicii 
who  at  the  time  of  furnishing  the  services  is  not  a  participatii 
physician. 
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"(ii)  The  term  'percentage  increase  in  the  MEF  means,  with 
respect  to  physicians'  services  furnished  in  a  year,  the  percent- 
age increase  in  the  medicare  economic  index  (referred  to  in  the 
fourth  sentence  of  paragraph  (3))  appHcable  to  such  services 
furnished  as  of  the  first  day  of  that  year.". 

(4)  Effective  date.— The  amendments  made  by  this  subsec- 
tion shall  apply  to  services  furnished  on  or  after  Januarv  1, 
1987. 

(b)  General  Limit  on  Actual  Charges  for  Nonparticipating 

IHYSICIANS.— 

(1)  In  general.— Section  1842(j)(l)  of  such  Act  is  amended— 

(A)  by  inserting  "(A)"  after  "(jXD",  and 

(B)  by  adding  at  the  end  the  following  new  subparagraph: 
(B)(i)  During  any  period  (on  or  after  January  1,  1987,  and  before 

aijjie  date  specified  in  clause  (ii)),  during  which  a  physician  is  a 
onparticipating  physician,  the  Secretary  shall  monitor  each  such 
hysician's  actual  charges  for  physicians'  services  furnished  to 
^idividuals  enrolled  under  this  part.  If  such  physician  knowingly 
nd  willfully  bills  for  such  a  service  a  physician's  actual  charge  (as 
efined  in  subparagraph  (C)(vi)  in  excess  of  the  maximum  allowable 
ctual  charge  determined  under  subparagraph  (C)  for  that  service, 
le  Secretary  may  apply  sanctions  against  such  physician  in  accord- 
Dijmce  with  paragraph  (2). 

(ii)  Clause  (i)  shall  not  apply  to  services  furnished  after  the 
Earlier  of  (I)  December  31,  1990,  or  (II)  one-year  after  the  date  the 
E  lecretary  reports  to  Congress,  under  section  1845(e)(3),  on  the  devel- 
pment  of  the  relative  value  scale  under  section  1845.  ^ 
**(C)(i)  For  a  particular  physicians'  service  furnished  by  a 
•}|jonparticipating  physician  to  individuals  enrolled  under  this  part 
ifjuring  a  year,  for  purposes  of  subparagraph  (B),  the  maximum 
>^(;llowable  actual  charge  is  determined  as  follows:  If  the  physician's 
:tual  charge  for  that  service  in  the  previous  year  was — 

"(I)  less  than  115  percent  of  the  prevailing  charge  for  the  year 
involved  for  such  service  furnished  by  nonparticipating  physi- 
cians, the  maximum  allowable  actual  charge  for  the  year  in- 
volved is  the  greater  of  the  maximum  allowable  actual  charge 
described  in  subclause  (II)  or  the  charge  described  in  clause  (ii), 


Ml 


or 


"(II)  equal  to,  or  greater  than,  115  percent  of  the  prevailing 
charge  for  the  year  involved  for  such  service  furnished  by 
nonparticipating  physicians,  the  maximum  allowable  actual 
charge  is  101  percent  of  the  physician's  maximum  allowable 
actual  charge  for  the  service  for  the  previous  year, 
(ii)  For  purposes  of  clause  (i)(I),  the  charge  described  in  this 
cause  for  a  particular  physicians'  service  furnished  in  a  year  is  the 
aaximum  allowable  actual  charge  for  the  service  of  the  physician 
jr  the  previous  year  plus  the  product  of  (I)  the  applicable  fraction 
is  defined  in  clause  (iii))  and  (II)  the  amount  by  which  115  percent 
F  the  prevailing  charge  for  the  year  involved  for  such  service 
"-^  'irnished  by  nonparticipating  physicians,  exceeds  the  physician's 
liaximum  allowable  actual  charge  for  the  service,  for  the  previous 


ear 

5 


all': 


(iii)  In  clause  (ii),  the  'applicable  fraction'  is— 
"(I)  for  1987,  1/4, 
"(II)  for  1988,  Va, 
"(III)  for  1989,  V2,  and 
"(IV)  for  any  subsequent  year,  1. 
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'*(iv)  For  purposes  of  determining  the  maximum  allowable  actualj, 
charge  under  clauses  (i)  and  (ii)  for  1987,  in  the  case  of  a  physicians 
service  for  which  the  physician  has  actual  charges  for  the  calendai 
quarter  beginning  on  April  1,  1984,  the  'maximum  allov/able  actua 
charge'  for  1986  is  the  physician's  actual  charge  for  such  service 
furnished  during  such  quarter. 

"(v)  For  purposes  of  determining  the  maximum  allowable  actua 
charge  under  clauses  (i)  and  (ii)  for  a  year  after  1987,  in  the  case  of  £ 
physicians'  service  for  which  the  physician  has  no  actual  charges  foi 
the  calendar  quarter  beginning  on  April  1,  1984,  and  for  which  £ 
maximum  allowable  actual  charge  has  not  been  previously  estab 
lished  under  this  clause,  the  'maximum  allowable  actual  charge'  fo: 
the  previous  year  shall  be  the  50th  percentile  of  the  customary 
charges  for  the  service  (weighted  by  frequency  of  the  service)  per 
formed  by  nonparticipating  physicians  in  the  locality  during  the  12 
month  period  ending  June  30  of  that  previous  year. 

"(vi)  For  purposes  of  this  subparagraph  and  subparagraph  (B),  ; 
'physician's  actual  charge'  for  a  physicians'  service  furnished  in  ; 
year  or  other  period  is  the  weighted  average  (or,  at  the  option  of  th^ 
Secretary  for  a  service  furnished  in  the  calendar  quarter  beginnini 
April  1,  1984,  the  median)  of  the  physician's  charges  for  such  servic 
furnished  in  the  year  or  other  period.". 

(2)  Provision  of  actual  charge  information  by  carrier  t<  i 
NONPARTICIPATING  PHYSICIANS. — Section  1842(b)(3)  of  such  Act  i| 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (E 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (F),  an 

(C)  by  inserting  after  subparagraph  (F)  the  following  ne^ 
subparagraph: 

"(G)  will  provide  to  each  nonparticipating  physician,  at  th 
beginning  of  each  year,  a  list  of  the  physician's  maximur 
allowable  actual  charges  (established  under  subsection  (j)(l)(C 
for  the  year  for  the  physicians'  services  mostly  commonly  fui 
nished  by  that  physician;". 

(3)  Conforming  amendment. — Section  1842(b)(4XD)  of  sue 
Act  is  amended  by  adding  at  the  end  the  following  new  claus< 

"(iv)  In  determining  the  customary  charges  for  a  physician 
service  furnished  on  or  after  January  1,  1988,  if  a  physician  was 
nonparticipating  physician  in  a  previous  year  (beginning  with  1987 
the  Secretary  shall  not  recognize  any  amount  of  such  actual  charge 
(for  that  service  furnished  during  such  previous  year)  that  exceec 
the  maximum  allowable  actual  charge  for  such  service  establishe 
under  subsection  (j)(l)(C).". 

(4)  Effective  date. — The  amendments  made  by  this  subse 
tion  shall  apply  to  services  furnished  on  or  after  January 
1987. 

(c)  Medicare  Economic  Index.— 

(1)  For  1987. — Notwithstanding  any  other  provision  of  law,  fc 
purposes  of  part  B  of  title  XVIII  of  the  Social  Security  Act  f( 
physicians'  services  furnished  in  1987,  the  percentage  increaf 
in  the  MEI  (as  defined  in  section  1842(b)(4)(E)(ii)  of  the  Soci 
Security  Act)  shall  be  3.2  percent. 

(2)  Prohibiting  retroactive  adjustment  of  medicare  ec 
nomic  index. — The  Secretary  of  Health  and  Human  Services 
not  authorized  to  revise  the  MEI  in  a  manner  that  provides,  f 
any  period  before  January  1,  1985,  for  the  substitution  of 


(e)] 
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rental  equivalence  or  rental  substitution  factor  for  the  housing 
component  of  the  consumer  price  index. 

(3)  Annualization  of  MEI.— (A)  The  fourth  sentence  of  sec- 
tion 1842(bX3)  of  the  Social  Security  Act  (42  U.S.C.  1395u(h)(3))  is 
amended  by  inserting  after  "ending  June  30,  1973/'  the  follow- 
ing: "or  (with  respect  to  physicians  services  furnished  in  a  year 
after  1987)  the  level  determined  under  this  sentence  for  the 
previous  year",  and  inserting  "year-to-year"  before  "economic 
changes". 

(B)  The  amendments  made  by  subparagraph  (A)  shall  apply  to 
physicians'  ser\aces  furnished  on  or  after  January  1,  1988. 

(4)  Study.— The  Secretary  shall  conduct  a  study  of  the  extent 
to  which  the  MEI  appropriately  and  equitably  reflects  economic 
changes  in  the  provision  of  the  physicians'  services  to  medicare 
beneficiaries.  In  conducting  such  study  the  Secretary  shall  con- 
sult with  appropriate  experts. 

(5)  Limitation  on  changes  in  mei  methodology.— The  Sec- 
retary shall  not  change  the  methodology  (including  the  basis 
and  elements)  used  in  the  MEI  from  that  in  effect  as  of  Octo- 
ber 1,  1985,  until  completion  of  the  study  under  paragraph  (4). 
After  the  completion  of  the  study,  the  Secretary  may  not  change 
such  methodology  except  after  providing  notice  in  the  Federal 
Register  and  opportunity  for  public  comment. 

(6)  MEI  DEFINED.— In  this  subsection,  the  term  "MEI"  means 
the  economic  index  referred  to  in  the  fourth  sentence  of  section 
1842(bX3)  of  the  Social  Security  Act. 

(d)  Developmentt  and  Use  of  HCFA  Common  Procedure  Coding 

gA,YSTEM. — 

(1)  Not  later  than  July  1,  1989,  the  Secretary  of  Health  and 
Human  Services  (in  this  subsection  referred  to  as  the  "Sec- 
retary"), after  public  notice  and  opportunity  for  public  comment 
and  after  consulation  with  appropriate  medical  and  other  ex- 
perts, shall  group  the  procedure  codes  contained  in  any  HCFA 
Common  Procedure  Coding  System  for  payment  purposes  to 
minimize  inappropriate  increases  in  the  intensity  or  volume  of 
services  provided  as  a  result  of  coding  distinctions  which  do  not 
reflect  substantial  differences  in  the  services  rendered. 

(2)  Not  later  than  January  1,  1990,  each  carrier  with  which 
the  Secretary  has  entered  into  a  contract  under  section  1842  of 
the  Social  Security  Act  shall  make  payments  under  part  B  of 
title  XVTQ  of  such  Act  based  on  the  grouping  of  procedure  codes 
effected  under  paragraph  (1). 

V  (e)  Recommendations. — 
gjt       (1)  Section  1845(e)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(4XA)  In  making  recommendations  with  respect  to  the  ap- 
plication of  the  relative  value  scale  for  purposes  of  establishing 
a  fee  schedule,  the  Secretary  shall — 

"(i)  develop  and  assess  an  appropriate  index  to  be  used  for 
making  adjustments  to  reflect  justifiable  differences  in  the 
A  costs  of  practice  based  upon  geographic  location  without 

^  exacerbating  the  geographic  maldistribution  of  physicians, 

and 

"(ii)  assess  the  advisability  and  feasibility  of  developing 
an  appropriate  adjustment  to  assist  in  attracting  and 
retaining  physicians  in  medically  underserved  areas. 
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"(B)  In  carrying  out  the  requirements  of  subparagraph  (A), 
the  Secretary  shall  take  into  consideration  the  recommenda-J 
tions  made  by  the  Physician  Payment  Review  Commission.; 

"(C)(i)  The  Secretary  shall  develop  an  interim  index  under 
subparagraph  (A)(i)  prior  to  January  1,  1988,  based  upon  the 
most  accurate  and  recent  data  that  are  available  with  respect  tc 
the  costs  of  practice. 

"(ii)  The  Secretary  shall  collect  data  with  respect  to  the  costs 
of  practice  (including,  but  not  limited  to,  data  on  nonphysician 
personnel  costs,  malpractice  insurance  costs,  and  commercial 
rents)  for  the  purpose  of  refining  the  index  under  subparagraph 
(A)(i)  prior  to  December  31,  1989,  and  periodically  updating  the 
index  thereafter. 

"(D)  In  conjunction  with  developing  an  index  under  subpara 
graph  (A),  the  Secretary  shall  conduct  a  study  of  the  advisabil 
ity  of  redefining  the  localities  designated  by  carriers  for  pay 
ment  purposes.".  1 

(2)  Section  1845(b)(3)  of  such  Act  is  amended  by  inserting  "anc  1 
respecting  the  index  and  the  adjustment  described  in  subsectior 
(e)(4)(A)"  after  "subsection  (e)".  1 

(3)  Section  1845(e)(3)  of  such  Act  is  amended — 

(A)  by  striking  "July  1,  1987"  and  inserting  in  liei. 
thereof  "July  1,  1989",  and  \ 

(B)  by  striking  "on  or  after  January  1,  1988"  and  insert 
ing  in  lieu  thereof  "after  December  31, 1989". 

SEC.  9332.  INCENTIVES  FOR  PHYSICIAN  PARTICIPATION. 

(a)  Recruiting. — 

(1)  Carrier  responsibility. — Section  1842(b)(3)  of  the  Socia 
Securitv  Act  (42  U.S.C.  1395u(b)(3)),  as  amended  by  sectioi 
9331(b)(2),  is  further  amended— 

(A)  by  striking  "and"  at  the  6nd  of  subparagraph  (F] 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (G. 
and 

(C)  by  inserting  after  subparagraph  (G)  the  following  nev 
subparagraph: 

"(H)  if  it  makes  determinations  or  payments  with  respect  t 
physicians'  services,  will  implement — 

"(i)  programs  to  recruit  and  retain  physicians  as  partic 
pating  physicians  in  the  area  served  by  the  carrier,  includ 
ing  educational  and  outreach  activities  and  the  use 
professional  relations  personnel  to  handle  billing  and  othe 
problems  relating  to  payment  of  claims  of  participatin 
physicians;  and 

"(ii)  programs  to  familiarize  beneficiaries  with  th 
participating  physician  program  and  to  assist  such  bent 
ficiaries  in  locating  participating  physicians;". 

(2)  Measuring  carrier  performance.— The  Secretary  c 
Health  and  Human  Services  shall  provide,  in  the  standards  an 
criteria  established  under  section  1842(b)(2)  of  the  Social  Seci^ 
rity  Act  for  contracts  under  that  section,  a  system  to  measure 
carrier's  performance  of  the  responsibilities  described  in  sec 
tions  1842(b)(3)(H)  and  1842(h)  of  such  Act. 

(3)  Carrier  bonuses  for  good  performance.— Of  tl^ 
amounts  appropriated  for  administrative  activities  to  carry  oi: 
part  B  of  title  XVIII  of  the  Social  Security  Act,  the  Secretary  ( 
Health  and  Human  Services  shall  provide  payments,  totaling 
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I  percent  of  the  total  payments  to  carriers  for  claims  processing 
in  any  fiscal  year,  to  carriers  under  section  1842  of  such  Act,  to 
reward  such  carriers  for  their  success  in  increasing  the  propor- 
tion  of  physicians  in  the  carrier's  service  area  who  are  partici- 
^  pating  physicians. 

(4)  Effective  dates. — 
I  (A)  Carrier  responsibility.— The  amendment  made  by 

t       paragraph  (1)  shall  be  effective  for  contracts  under  section 
1842  of  the  Social  Security  Act  as  of  October  1,  1987. 

(B)  Performance  measures.— The  Secretary  of  Health 
and  Human  Services  shall  provide  for  the  establishment  of 
the  standards  and  criteria  required  under  paragraph  (2)  by 
not  later  than  October  1,  1987,  which  shall  apply  to  con- 

!       tracts  as  of  October  1,  1987. 

(C)  Carrier  bonuses. — From  the  amounts  appropriated 
for  each  fiscal  year  O^eginning  with  fiscal  year  1988),  the 
Secretary  of  Health  and  Human  Services  shall  first  provide 
for  payments  of  bonuses  to  carriers  under  paragraph  (3)  not 

I       later  than  April  1,  1988,  to  reflect  performance  of  carriers 

during  the  enrollment  period  at  the  end  of  1987. 
}  Directories  of  Participating  Physicians. — 

(1)  Requiring  distribution  to  medicare  beneficiaries,  upon 
request.— Section  1842(h)  of  the  Social  Security  Act  (42  U.S.C. 
1395u(h))  is  amended — 

(A)  in  paragraph  (2),  by  striking  period  and  inserting  the 
following:  "and  may  request  a  copy  of  an  appropriate  direc- 
tory published  imder  paragraph  (4).  Each  such  carrier  shall, 
without  charge,  mail  a  copy  of  such  directory  upon  such  a 
request."; 

(B)  in  paragraph  (5) — 

(i)  by  striking  "publication  of  the  directories"  and 
!             inserting  "the  participation  program  under  this  subsec- 
tion and  the  publication  and  availability  of  the  direc- 
tories", and 

(ii)  by  adding  at  the  end  the  following:  "The  Sec- 
retary shall  include  such  notice  in  the  mailing  of  appro- 
priate benefit  checks  provided  under  title  II.";  and 

(C)  in  the  second  sentence  of  paragraph  (6) — 

(i)  by  inserting  before  the  period  the  following:  "and 
that  an  appropriate  number  of  copies  of  each  such 
directory  is  sent  to  hospitals  located  in  the  area",  and 

(ii)  by  adding  at  the  end  the  following:  "Such  copies 
shall  be  sent  free  of  charge.". 

(2)  Organization  of  directories. — Section  1842(h)(4)  of  such 
^  Act  is  amended  by  adding  at  the  end  the  following:  "Each 
^  ^  participating  physician  directory  for  an  area  shall  provide  an 
■f  alphabetical  listing  of  all  participating  physicians  practicing  in 

the  area  and  an  alphabetical  listing  by  locality  and  specialty  of 
such  physicians.". 

(3)  Effective  dates. — The  amendments  made  by  this  para- 
'  graph  shall  first  apply  to  directories  for  1987. 
])  Prohibiting  Un assigned  Billing  of  Services  Determined  To 
Medically  Unnecessary  by  a  Carrier.- 

(1)  In  general.— Section  1842  of  the  Social  Security  Act 
is  further  amended  by  adding  at  the  end  the  following  new 
subsection: 

IXIXA)  Subject  to  subparagraph  (C),  if— 
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"(i)  a  nonparticipating  physician  furnishes  services  to  a; 
individual  enrolled  for  benefits  under  this  part, 

"(ii)  payment  for  such  services  is  not  accepted  on  an  assigi 
ment-related  basis, 

"(iii)  a  carrier  determines  under  this  part  or  a  peer  revie 
organization  determines  under  part  B  of  title  XI  that  paymei 
may  not  be  made  by  reason  of  section  1862(a)(1)  because 
service  otherwise  covered  under  this  title  is  not  reasonable  ar^, 
necessary  under  the  standards  described  in  that  section,  ar^ 

"(iv)  the  physician  has  collected  any  amounts  for  sue 
services,  , 
the  physician  shall  refund  on  a  timely  basis  to  the  individual  (ar- 
shall  be  liable  to  the  individual  for)  any  amounts  so  collectel 
**(B)  A  refund  under  subparagraph  (A)  is  considered  to  be  on. 
timely  oasis  only  if — 

'*(i)  in  the  case  of  a  physician  who  does  not  request  reconside 
ation  or  seek  appeal  on  a  timely  basis,  the  refund  is  ma< 
within  30  days  after  the  date  the  physician  receives  a  deni 
notice  under  paragraph  (2),  or 

"(ii)  in  the  case  in  which  such  a  reconsideration  or  appeal 
taken,  the  refund  is  made  within  15  days  after  the  date  tl 
physician  receives  notice  of  an  adverse  determination  ( 
reconsideration  or  appeal. 
"(C)  Subparagraph  (A)  shall  not  apply  to  the  furnishing  of 
service  by  a  physician  to  an  individual  if — 

"(i)  the  physician  did  not  know  and  could  not  reasonably  ha 
been  expected  to  know  that  payment  may  not  be  made  for  t] 
service  by  reason  of  section  1862(a)(1),  or 

"(ii)  before  the  service  was  provided,  the  individual  w 
informed  that  payment  under  this  part  may  not  be  made  for  t' 
specific  service  and  the  individual  has  agreed  to  pay  for  th 
service. 

"(2)  Each  carrier  with  a  contract  in  effect  under  this  section  wi 
respect  to  physicians  and  each  peer  review  organization  with 
contract  under  part  B  of  title  XI  shall  send  any  notice  of  denial 
payment  for  physicians'  services  based  on  section  1862(a)(1)  and  1 
which  payment  is  not  requested  on  an  assignment-related  basis 
the  physician  and  the  individual  involved. 

"(3)  If  a  physician  knowingly  and  willfully  fails  to  make  refunds 
violation  of  paragraph  (1)(A),  the  Secretary  may  apply  sanctio 
against  such  physician  in  accordance  with  subsection  (j)(2).". 

(2)  Effective  date.— The  amendment  made  by  paragraph 
shall  apply  to  services  furnished  on  or  after  October  1,  19! 
(d)  Disclosure  of  Information  of  Unassigned  Claims  for  Cb 
TAIN  Physicians'  Services. — 

(1)  In  GENERAL.—Section  1842  of  the  Social  Security  Act, 
amended  by  subsection  (c)(1),  is  further  amended  by  adding 
the  end  the  following  new  subsection: 
"(m)(l)  In  the  case  of  a  nonparticipating  physician  who — 

**(A)  performs  an  elective  surgical  procedure  for  an  individii|jrit 
enrolled  for  benefits  under  this  part  and  for  which  the  ph) 
cian's  actual  charge  is  at  least  $500,  and 

"(B)  does  not  accept  payment  for  such  procedure  on  an  assij 
ment-related  basis, 
the  physician  must  disclose  to  the  individual,  ia  writing  and  ir 
form  approved  by  the  Secretary,  the  physician's  estimated  acti 
charge  for  the  procedure,  the  estimated  approved  charge  under  t 
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for  the  procedure,  the  excess  of  the  physician's  actual  charge 
er  the  approved  charge,  and  the  coinsurance  amount  applicable  to 
3  procedure.  The  written  estimate  may  not  be  used  as  the  basis 
,  or  evidence  in,  a  civil  suit. 

'(2)  A  physician  who  fails  to  make  a  disclosure  required  under 
ragraph  (1)  with  respect  to  a  procedure  shall  refund  on  a  timely 
sis  to  the  individual  (and  shall  be  liable  to  the  individual  for)  any 
ounts  collected  for  the  procedure  in  excess  of  the  charges  recog- 
ed  and  approved  under  this  part. 
^^(3)  If  a  physician  knowingly  and  willfully  fails  to  comply  with  Sanctions, 
agraph  (2),  the  Secretary  may  apply  sanctions  against  such 
ysician  in  accordance  with  subsection  (j)(2). 

"(4)  The  Secretary  shall  provide  for  such  monitoring  of  requests 
payment  for  physicians'  services  to  which  paragraph  (1)  applies 
is  necessary  to  assure  compliance  with  paragraph  (2).". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  surgical  procedures  performed  on  or  after  Octo- 
ber 1,  1987. 

e)  Maintenance  and  Use  of  Participating  Physician  Direc-  42  use  I395cc. 
iiES  BY  Hospitals.— 

(1)  Requirement  of  participation.— Section  1866(a)(1)  of  the 
Social  Security  Act,  as  amended  by  section  9305(b)(1),  is  further   Ante,  p.  1989. 
amended — 

(A)  by  striking  **and"  at  the  end  of  subparagraph  (L), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (M) 
and  inserting     and",  and 

(C)  by  inserting  after  subparagraph  (M)  the  following  new 
subparagraph: 

"(N)  in  the  case  of  hospitals — 

"(i)  to  make  available  to  its  patients  the  directory  or 
directories  of  participating  physicians  (published  under  sec- 
tion 1842(h)(4))  for  the  area  served  by  the  hospital,  and 
"(ii)  if  hospital  personnel  (including  staff  of  any  emer- 
gency or  outpatient  department)  refer  a  patient  to  a 
nonparticipating  physician  for  further  medical  care  on  an 
outpatient  basis,  the  personnel  must  inform  the  patient 
that  the  physician  is  a  nonparticipating  physician  and, 
whenever  practicable,  must  identify  at  least  one  qualified 
aft        participating  physician  who  is  listed  in  such  a  directory  and 
from   whom   the   patient   may   receive   the  necessary 
)li  services.". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1)   42  USC  I395cc 
shall  apply  to  agreements  under  section  1866(a)  of  the  Social  note. 
Security  Act  as  of  October  1, 1987. 


42  USC  1395u 

note. 


2.  9333.  LIMITS  ON  REASONABLE  CHARGES. 

a)  Procedures  for  Establishment  of  Special  Limits  on  Reason- 
LE  Charges  for  Part  B  Services.— Section  1842(b)(8)  of  the  Social 
df^urity  Act  (42  U.S.C.  1395u(b)(8))  is  amended— 

(1)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses  (i) 
and  (ii),  respectively; 

(2)  by  inserting  ''(A)"  after  "(8)";  and 
.     (3)  by  adding  at  the  end  the  following  new  subparagraphs: 
r(B)(i)  The  Secretary  may  provide  for  an  increase  or  decrease  in 

.1  h  reasonable  charge  otherwise  recognized  under  this  section  with 
pect  to  a  specific  physicians*  service  only  in  accordance  with  the 
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criteria  set  forth  in  subparagraph  (A)  and  with  the  succeedi;; 
provisions  of  this  paragraph. 

"(ii)  The  factors  described  pursuant  to  subparagraph  (A)(i)  wi 
respect  to  payment  for  physicians'  services  shall  include,  but  ne 
not  be  limited  to,  the  following: 

"(I)  Prevailing  charges  for  a  service  in  a  particular  local 
are  significantly  in  excess  of  or  below  prevailing  charges 
other  comparable  localities,  taking  into  account  the  relat] 
costs  of  furnishing  the  services  in  the  different  localities. 
42  use  1396.  "(II)  The  programs  established  under  this  title  and  title  X 

are  the  sole  or  primary  sources  of  payment  for  a  servi 

"(III)  The  marketplace  for  a  service  is  not  truly  competit:!||i 
because  of  a  limited  number  of  physicians  who  perform  tl 
service. 

"(IV)  There  have  been  increases  in  charges  for  a  service  tl 
cannot  be  explained  by  inflation  or  technology. 

"(V)  The  charges  do  not  reflect  changing  technolo 
increased  facility  with  that  technology,  or  reductions  in  acqu 
tion  or  production  costs. 

"(VI)  The  prevailing  charges  for  a  service  under  this  part  j 
substantially  higher  or  lower  than  the  payments  made  for  1 
service  by  other  purchasers  in  the  same  locality. 
"(iii)  In  applying  subparagraph  (A),  the  Secretary  may  compar 

"(I)  the  charges  and  resource  costs  for  related  procedui 

"(II)  charges  and  resource  costs  for  the  procedure  oveifn 
period  of  time, 

"(III)  charges  for  a  procedure  in  different  geographic  are 
and 

"(IV)  the  charges  and  allowed  payments  for  a  procedifm 
under  this  part  and  by  other  payors, 
"(iv)  The  factors  considered  under  subparagraph  (A)(ii)  shall  U 
into  account  regional  differences  in  fees,  unless  there  is  substani 
economic  justification  for  a  uniform  fee  or  a  uniform  payment  lir 
Such  substantial  economic  justification  must  be  explained  by 
Secretary  in  the  notice  and  final  determination  required  by  pa  m 
graph  (9). 

"(v)  An  adjustment  under  clause  (i)  on  the  basis  of  a  comparisoAi 
the  prevailing  charges  in  different  localities  may  be  made  only  if 
Secretary  determines  that  the  prevailing  charge  allowed  in  At 
locality  is  out  of  line  with  prevailing  charges  allowed  in  ot^  ipa 
localities  after  accounting  for  differences  in  practice  costs. 

"(vi)  In  this  subparagraph,  'resource  costs'  include  factors  such  ict 
the  time  required  to  provide  a  procedure  (including  pre-proced(  j\ 
evaluation  and  post-procedure  follow-up),  the  complexity  of 
procedure,  the  training  required  to  perform  the  procedure,  and 
risk  involved  in  the  procedure. 
Claims.  "(C)  In  determining  whether  to  adjust  payment  rates  un 

subparagraph  (B)(i),  the  Secretary  shall  consider  the  potential 
pacts  on  quality,  access,  and  beneficiary  liability  of  the  adjustm(i 
including  the  likely  effects  on  assignment  rates,  reasonable  chaJjrvj 
reductions   on   unassigned   claims,   and   participation  rates^jed 
physicians.". 

(b)  Inherent  Reasonableness  Procedures.— Section  1842(b 
Posf,  p.  2035.        the  Social  Security  Act  (42  U.S.C.   1395u(b))  is  amended 
redesignating  paragraph  (9)  as  paragraph  (11)  and  inserting  a) 
paragraph  (8)  the  following  new  paragraphs: 
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^i''(9)(A)  In  the  case  of  any  physicians'  service  with  respect  to  which 
B  Secretary — 

"(i)  determines,  after  appropriate  consultation  with  represent- 
atives  of  the  physicians  likely  to  be  affected  by  any  change  in 
i  the  reasonable  charge,  that  the  application  of  this  subsection 
results  in  the  determination  of  a  reasonable  charge  that,  by 
reason  of  its  grossly  excessive  or  grossly  deficient  amount,  is  not 
inherently  reasonable,  and 

"(ii)  proposes  to  establish  a  reasonable  charge  that  is  realistic 
and  equitable  or  a  methodology  for  arriving  at  such  a  charge, 
3  Secretary  shall  publish  notice  of  such  proposal  in  the  Federal 
Agister. 

cf."(B)  A  notice  required  by  subparagraph  (A)  shall— 

"(i)  specify  the  charge  or  methodology  proposed  to  be  estab- 
lished with  respect  to  a  service  and  shall  explain  the  factors  and 
data  that  the  Secretary  took  into  account  in  determining  the 
charge  or  methodology  so  specified,  and 

"(ii)  explain  the  potential  impacts  described  in  paragraph 
(8)(C). 

(C)  After  publication  of  the  notice  required  by  subparagraph  (A), 
Secretary  shall  allow  not  less  than  60  days  for  public  comment 
the  proposal. 

"'(D)  In  addition  to  carrying  out  its  functions  under  section  1845, 
Physician  Payment  Review  Commission  (in  this  paragraph 
erred  to  as  the  'Commission')  shall  comment  on  any  such  proposal 
:hin  the  period  of  comment  allowed  by  the  Secretary  pursuant  to 
'  ■  ^paragraph  (C). 

(E)(i)  Taking  into  consideration  the  comments  made  by  the 
icjlmmission  and  the  public,  the  Secretary  shall  publish  in  the 
deral  Register  a  final  determination  with  respect  to  the  reason- 
J:e  charge  or  methodology  to  be  established  with  respect  to  the 
i'vice. 

-i'(ii)  A  final  determination  published  pursuant  to  clause  (i)  shall 
olain  the  factors  and  data  that  the  Secretary  took  into  consider- 
on  in  making  the  final  determination,  and  shall  include  and 
;pond  to  the  comments  made  by  the  Commission  pursuant  to 
oparagraph  (D). 

''(10)(A)(i)  If  an  adjustment  under  paragraph  (8)(B)  results  in  a 
iuction  in  the  reasonable  charge  for  a  physicians'  service,  and  a 
^nparticipating  physician  furnishes  the  service  to  an  individual 
titled  to  benefits  under  this  part  after  the  effective  date  of  such 
iuction  and  before  the  end  of  the  period  described  in  subpara- 

rifaph  (C),  the  physician  may  not  charge  the  individual  more  than 
3  limiting  charge  (as  defined  in  clause  (ii))  plus  (for  services 
!*nished  during  the  12-month  period  beginning  on  the  effective 
te  of  the  reduction)      of  the  amount  by  which  the  physician's 

:  i:ual  charge  for  the  service  for  the  previous  12-month  period 
l:eeds  the  limiting  charge. 

'  '(ii)  In  clause  (i),  the  term  'limiting  charge'  means,  with  respect  to 
^service,  125  percent  of  the  inherently  reasonable  charge  estab- 
<hed  under  paragraph  (8). 

'^B)  If  a  physician  knowingly  and  willfully  imposes  charges  in 
•lation  of  subparagraph  (A),  the  Secretary  may  apply  sanctions 
ainst  such  physician  in  accordance  with  subsection  (j)(2). 
i  '(C)  Subparagraph  (A)  shall  not  apply  to  services  furnished  after 
i  earlier  of  (i)  December  31,  1990,  or  (ii)  one-year  after  the  date  the 
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Secretary  reports  to  Congress,  under  section  1845(e)(3),  on  the  devc 
opment  of  the  relative  value  scale  under  section  1845.". 

(c)  Review  of  Procedures.— Not  later  than  October  1,  1987,  tl 
Secretary  of  Health  and  Human  Services  shall  review  the  inhere 
reasonableness  of  the  reasonable  charges  for  at  least  10  of  the  mc 
costly  procedures  with  respect  to  which  payment  is  made  under  pa 
B  of  title  XVIII  of  the  Social  Security  Act  (determined  on  the  baj 
of  the  aggregate  annual  payments  under  such  part  with  respect  ii 
each  such  procedure). 

(d)  Effective  Date. — The  amendments  made  by  this  section  shi 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9334.  PAYMENT  FOR  CATARACT  SURGICAL  PROCEDURES. 

(a)  Limitations.— Section  1842(b)(ll)  of  the  Social  Security  Act  ( 
U.S.C.  1395u(b)(ll)),  as  redesignated  by  section  9333(b),  is  amended 

(1)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
and  (ii),  respectively, 

(2)  by  inserting  "(A)"  after  "(11)",  and  ' 

(3)  by  adding  at  the  end  the  following  new  subparagrap] 
"(B)(i)  In  determining  the  reasonable  charge  under  paragraph  ! 

for  a  cataract  surgical  procedure,  subject  to  clause  (ii),  the  prevaili 
charge  for  such  procedure  otherwise  recognized  for  participati 
and  nonparticipating  physicians  shall  be  reduced  by  10  percent  wi 
respect  to  procedures  performed  in  1987  and  shall  be  furtk 
reduced  by  2  percent  with  respect  to  procedures  performed  in  19 
A  reduced  prevailing  charge  under  this  subparagraph  shall  becoi 
the  prevailing  charge  level  for  subsequent  years  for  purposes 
applying  the  economic  index  under  the  fourth  sentence  of  pa 
graph  (3). 

"(ii)  In  no  case  shall  the  reduction  under  clause  (i)  for  a  surgi( 
procedure  result  in  a  prevailing  charge  in  a  locality  for  a  year  wh 
is  less  than  75  percent  of  the  weighted  national  average  of  su 
prevailing  charges  for  such  procedure  for  all  the  localities  in  t 
United  States  for  1986. 

"(C)(i)  In  the  case  of  a  reduction  in  the  reasonable  charge  foi 
physicians'  service  under  subparagraph  (B),  if  a  nonparticipati 
physician  furnishes  the  service  to  an  individual  entitled  to  benefe 
under  this  part  after  the  effective  date  of  such  reduction  (subject) 
clause  (iv)),  the  physician  may  not  charge  the  individual  more  th 
the  limiting  charge  (as  defined  in  clause  (ii))  plus  (for  servii 
furnished  during  the  12-month  period  beginning  on  the  effect 
date  of  the  reduction)  V2  of  the  amount  by  which  the  physicia 
actual  charges  for  the  service  for  the  previous  12-month  per 
exceeds  the  limiting  charge. 

"(ii)  In  clause  (i),  the  term  'limiting  charge'  means,  with  respect 
a  service,  125  percent  of  the  prevailing  charge  for  the  service  af 
the  reduction  referred  to  in  clause  (i). 

"(iii)  If  a  physician  knowingly  and  willfully  imposes  charges 
violation  of  clause  (i),  the  Secretary  may  apply  sanctions  agai 
such  physician  in  accordance  with  subsection  (j)(2). 

"(iv)  This  subparagraph  shall  not  apply  to  services  furnished  af 
the  earlier  of  (I)  December  31,  1990,  or  (II)  one-year  after  the  d 
the  Secretary  reports  to  Congress,  under  section  1845(eX3),  on  ] 
development  of  the  relative  value  scale  under  section  1845.".  i 

(b)  Ratification  of  Regulations. —  i 

(1)  In  general. — The  Congress  hereby  ratifies  the  final  ree 
lation  of  the  Secretary  of  Health  and  Human  Services  publish 
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on  page  35693  of  volume  51  of  the  Federal  Register  on  October  7, 
1986,  relating  to  reasonable  charge  payment  limits  for  anesthe- 
sia services  under  the  medicare  program. 

(2)  Patient  protections —In  the  case  of  any  reduction  in  the 
reasonable  charge  for  physicians*  services  effected  under  the 
regulation  described  in  paragraph  (1),  the  provisions  of  section 
1842(b)(10)  of  the  Social  Security  Act  (added  by  the  amendment 
made  by  subsection  (a)(3))  shall  apply  in  the  same  manner  and 
to  the  same  extent  as  they  apply  to  a  reduction  in  the  reason- 
able charge  for  a  physicians'  service  effected  under  section 
1842(b)(8)  of  such  Act. 
:)  Effective  Date.— The  amendments  made  by  this  section  shall 
Dly  to  services  furnished  on  or  after  January  1,  1987. 

9335.  PAYMENT  RATES  FOR  RENAL  SERVICES  AND  IMPROVEMENTS 
IN  ADMINISTRATION  OF  END  STAGE  RENAL  DISEASE  NET- 
WORKS AND  PROGRAM. 

a)  Composite  Rates  for  Dialysis  Services. — 

(1)  In  general. — Effective  with  respect  to  dialysis  services 
provided  on  or  after  October  1,  1986,  and  before  October  1,  1988, 
the  Secretary  of  Health  and  Human  Services  shall  establish  the 
base  rate  for  routine  dialysis  treatment  in  a  free-standing  facil- 
ity and  in  a  hospital-based  facility  under  section  1881(b)(7)  of  the 
Social  Security  Act  at  a  level  equal  to  the  respective  rate  in 
effect  as  of  May  13,  1986,  reduced  by  $2.00. 

(2)  Assuring  prompt  consideration  of  exception 
REQUESTS.— Section  1881(b)(7)  of  the  Social  Security  Act  (42 
U.S.C.  1395rr(b)(7))  is  amended— 

(A)  in  the  third  sentence,  by  inserting  "and  of  pediatric 
facilities"  after  "isolated,  rural  areas",  and 

(B)  by  inserting  after  the  third  sentence  the  following 
new  sentence:  "Each  application  for  such  an  exception  shall 
be  deemed  to  be  approved  unless  the  Secretary  disapproves 
it  by  not  later  than  60  working  days  after  the  date  the 
application  is  filed.". 

I  (3)  Effective  date. — The  amendments  made  by  paragraph  (2) 
:  shall  apply  to  applications  filed  on  or  after  the  date  of  the 
:  enactment  of  this  Act. 

b)  Report  on  Payment  Rates.— 

(1)  In  general.— The  Secretary  of  Health  and  Human  Serv- 
4i  ices  shall  provide  for — 

(A)  a  study  to  evaluate  the  effects  of  reductions  in  the 
rates  of  payment  for  facility  and  physicians'  services  under 
the  medicare  program  for  patients  with  end  stage  renal 
disease  on  their  access  to  care  or  on  the  quality  of  care,  and 

(B)  a  report  to  Congress  on  the  results  of  the  study  by  not 
later  than  January  1,  1988. 

(2)  Arrangements  with  institute  of  medicine.— The  Sec- 
retary shall  request  the  National  Academy  of  Sciences,  acting 
through  appropriate  units,  to  submit  an  application  to  conduct 

1  the  study  described  in  paragraph  (1).  If  the  Academy  submits  an 
I  acceptable  application,  the  Secretary  shall  enter  into  an  appro- 
priate arrangement  with  the  Academy  for  the  conduct  of  the 
study.  If  the  Academy  does  not  submit  an  acceptable  application 
to  conduct  the  study,  the  Secretary  may  request  one  or  more 
appropriate  nonprofit  private  entities  to  submit  an  application 
to  conduct  the  study  and  may  enter  into  an  appropriate 
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arrangement  for  the  conduct  of  the  study  by  the  entity  whic' 
submits  the  best  acceptable  application. 

(c)  Coverage  of  Immunosuppressive  Drugs.— 

(1)  In  general.— Section  1861(s)(2)  of  the  Social  Security  A 
(42  U.S.C.  1395x(s)(2))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (H)(i 

(B)  by  inserting  "and"  at  the  end  of  subparagraph  (I),  ar 

(C)  by  inserting  after  subparagraph  (I)  the  following  ne 
subparagraph: 

"(J)  immunosuppressive  drugs  furnished,  to  an  individu] 
who  receives  an  organ  transplant  for  which  payment  is  ma(^ 
under  this  title,  within  1  year  after  the  date  of  the  transpla 
procedure;".  ^ " 

(2)  Effective  date.— The  amendments  made  by  paragraph 
shall  apply  to  immunosuppressive  drugs  furnished  on  or  aft-  f 
January  1,  1987, 

(d)  Reorganization  of  ESRD  Network  Areas  and  Organiz^  ^ 

TIONS. —  V\ 

(1)  In  general.— Subparagraph  (A)  of  subsection  (c)(1)  of  S('  ' 
tion  1881  of  the  Social  Security  Act  (42  U.S.C.  1395rr)  ^' 
amended  to  read  as  follows:  1  'J 

"(A)(i)  For  the  purpose  of  assuring  effective  and  efficient  admin  j  ^ 
tration  of  the  benefits  provided  under  this  section,  the  Secreta]" 
shall,  in  accordance  with  such  criteria  as  he  finds  necessary  1 
assure  the  performance  of  the  responsibilities  and  functions  spe* 
fied  in  paragraph  (2) — 

"(I)  establish  at  least  17  end  stage  renal  disease  netwo 
areas,  and 

'(II)  for  each  such  area,  designate  a  network  administrati 
organization  which,  in  accordance  with  regulations  of  the  S 
retary,  shall  establish  (aa)  a  network  council  of  renal  dialy 
and  transplant  facilities  located  in  the  area  and  (bb)  a  medic 
review  board,  which  has  a  membership  including  at  least  o 
patient  representative  and  physicians,  nurses,  and  social  wo] 
ers  engaged  in  treatment  relating  to  end  stage  renal  disea^^ 
The  Secretary  shall  publish  in  the  Federal  Register  a  description^ 
the  geographic  area  that  he  determines,  after  consultation  w 
appropriate  professional  and  patient  organizations,  constitutes  eal^" 
network  area  and  the  criteria  on  the  basis  of  which  such  determii, 
tion  is  made. 

"(ii)(I)  In  order  to  determine  whether  the  Secretary  should  eni  ^jj 
into,  continue,  or  terminate  an  agreement  with  a  network  admir 
trative  organization  designated  for  an  area  established  under  clau 
(i),  the  Secretary  shall  develop  and  publish  in  the  Federal  Regis 
standards,   criteria,   and   procedures   to  evaluate  an  applici 
organization's  capabilities  to  perform  (and,  in  the  case  of 
organization  with  which  such  an  agreement  is  in  effect,  acti 
performance  of)  the  responsibilities  described  in  paragraph  (2).  1 
Secretary  shall  evaluate  each  applicant  based  on  quality  and  scc;  ^ 
of  services  and  may  not  accord  more  than  20  percent  of  the  weighfj 
the  evaluation  to  the  element  of  price 

'(ID  An  agreement  with  a  network  administrative  organizatt  jfj 
may  be  terminated  by  the  Secretary  only  if  he  finds,  after  apply 
such  standards  and  criteria,  that  the  organization  has  failed 
perform  its  prescribed  responsibilities  effectively  and  efficiently  jj^^ 
such  an  agreement  is  to  be  terminated,  the  Secretary  shall  selec 
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essor  to  the  agreement  on  the  basis  of  competitive  bidding  and 
manner  that  provides  an  orderly  transition.". 
(2)  Deadline  for  establishing  new^  areas.— The  Secretary  of 
ijiHealth  and  Human  Services  shall  establish  end  stage  renal 
I  disease  network  areas,  pursuant  to  the  amendment  made  by 
I  paragraph  (1),  not  later  than  May  1,  1987.  The  Secretary  shall 
it  establish  network  administrative  organizations  for  such  areas 
.-iby  not  later  than  July  1,  1987. 

•  (3)  Transition.— If,  under  the  amendment  made  by  para- 
graph (1),  the  Secretary  designates  a  network  administrative 
organization  for  an  area  which  was  not  previously  designated 
for  that  area,  the  Secretary  shall  offer  to  continue  to  fund  the 
previously  designated  organization  for  that  area  for  a  period  of 
SO  days  after  the  first  date  the  newly  designated  organization 
assumes  the  duties  of  a  network  administrative  organization  for 
that  area. 

Patient  Representation  on  Councils  and  Medical  Review 
;iDS.— Subparagraph  (B)  of  subsection  (cXD  of  section  1881  of  the 
al  Security  Act  is  amended  to  read  as  follows: 
3)  At  least  one  patient  representative  shall  serve  as  a  member  of 

network  council  and  each  medical  review  board.". 

Responsibilities  of  Network  Organizations.— Subsection 

of  section  1881  of  such  Act  is  amended — 

(1)  in  subparagraph  (A),  by  inserting  before  the  semicolon  the 
following:  "and  the  participation  of  patients,  providers  of  serv- 
ices, and  renal  disease  facilities  in  vocational  rehabilitation 
programs"; 

(2)  in  subparagraph  (B),  by  inserting  before  the  first  semicolon 
the  following:  "and  with  respect  to  working  with  patients, 
facilities,  and  providers  in  encouraging  participation  in  voca- 
tional rehabilitation  programs"; 

(3)  in  subparagraph  (D),  by  inserting  before  the  semicolon  the 
following:  "and  reporting  to  the  Secretary  on  facilities  and 

^providers  that  are  not  providing  appropriate  medical  care"; 

(4)  in  subparagraph  (E),  by  inserting  "and  encourag- 
mg  participation  in  vocational  rehabilitation  programs"  after 
"self-care  settings  and  transplantation";  and 

(5)  by  redesignating  subparagraphs  (D)  and  (E)  as  subpara- 
graphs (G)  and  (H),  respectively,  and  inserting  after  subpara- 

^?raph  (C)  the  following  new  subparagraphs: 

"(D)  implementing  a  procedure  for  evaluating  and  resolving 
■^'Ipatient  grievances; 

"(E)  conducting  on-site  reviews  of  facilities  and  providers  as 
necessary  (as  determined  by  a  medical  review  board  or  the 
-^Secretary),  utilizing  standards  of  care  established  by  the  net- 
4^work  organization  to  assure  proper  medical  c  are; 

"(F)  collecting,  validating,  and  analyzin  :  such  data  as  are 
'necessary  to  prepare  the  reports  required  I  y  subparagraph  (H) 
and  subsection  (g)  and  to  assure  the  mainter  ance  of  the  registry 
established  under  paragraph  (7);". 

Faciuty  Cooperation  With  Networks.— 1  he  first  sentence  of 
ection  (c)(3)  of  section  1881  of  such  Act  is  ariended  by  inserting 
to  follow  the  recommendations  of  the  medical  review  board" 
i'  "consistently  failed  to  cooperate  with  j  etwork  plans  and 

Intent  of  Congress  Respecting  MAXI^:uM  Use  of  Voca- 
i  iAL  Rehabilitation  Services.— The  first  sentence  of  subsection 
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(c)(6)  of  section  1881  of  such  Act  is  amended  by  inserting  before 
period  the  following:  "and  that  the  maximum  practical  numbei 
patients  who  are  suitable  candidates  for  vocational  rehabilitat 
services  be  given  access  to  such  services  and  encouraged  to  returi 
gainful  employment". 

(i)  National  End  Stage  Renal  Disease  Registry. - 

(1)  Establishment  of  registry.— Subsection  (c)  of  sect 
1881  of  such  Act  is  further  amended  by  adding  at  the  end 
following  new  paragraph: 

"(7)  The  Secretary  shall  establish  a  national  end  stage  r( 
disease  registry  the  purpose  of  which  shall  be  to  assemble 
analyze  the  data  reported  by  network  organizations,  transpl 
centers,  and  other  sources  on  all  end  stage  renal  disease  patienti! 
a  manner  that  will  permit 

"(A)  the  preparation  of  the  annual  report  to  the  Cong: 
required  under  subsection  (g); 

"(B)  an  identification  of  the  economic  impact,  cost-effect 
ness,  and  medical  efficacy  of  alternative  modalities 
treatment; 

"(C)  an  evaluation  with  respect  to  the  most  appropr 
allocation  of  resources  for  the  treatment  and  research  into 
cause  of  end  stage  renal  disease; 

"(D)  the  determination  of  patient  mortality  and  morbid 
rates,  and  trends  in  such  rates,  and  other  indices  of  qualitil 
care;  and 

"(E)  such  other  analyses  relating  to  the  treatment 
management  of  end  stage  renal  disease  as  will  assist  the  ( 
gress  in  evaluating  the  end  stage  renal  disease  program  uri 
this  section. 

The  Secretary  shall  provide  for  such  coordination  of  data  collec 
activities,  and  such  consolidation  of  existing  end  stage  renal  dis( 
data  systems,  as  is  necessary  to  achieve  the  purpose  of  such  regis 
shall  determine  the  appropriate  location  of  the  registry,  and  s,] 
provide  for  the  appointment  of  a  professional  advisory  grouj 
assist  the  Secretary  in  the  formulation  of  policies  and  proced^i 
relevant  to  the  management  of  such  registry 

(2)  Report. — The  Secretary  of  Health  and  Human  Ser\ 
shall  submit  to  the  Congress,  no  later  than  April  1,  1987,  a 
report  on  the  progress  made  in  establishing  the  national 
stage  renal  disease  registry  under  the  amendment  mad( 
paragraph  (1)  and  shall  establish  such  registry  by  not  later  t 
January  1,  1988. 

(j)  Funding  of  ESRD  Netv^ork  Organizations.— 

(1)  In  general. — Subsection  (b)(7)  of  section  1881  of  the  S( 
Security  Act  is  amended  by  adding  at  the  end  the  following  r 
sentence:  "The  Secretary  shall  reduce  the  amount  of  rc 
composite  rate  payment  under  this  paragraph  for  each  ti 
ment  by  50  cents  (subject  to  such  adjustments  as  ma^ 
required  to  reflect  modes  of  dialysis  other  than  hemodial) 
and  provide  for  payment  of  such  amount  to  the  net\ 
administrative    organization    (designated    under  subseQ 
(c)(1)(A)  for  the  network  area  in  which  the  treatment  is 
vided)  for  its  necessary  and  proper  administrative  costs  incu'  "j^ 
in  carrying  out  its  responsibilities  under  subsection  (c)^ 

(2)  Effective  date. — The  amendment  made  by  paragraph 
shall  apply  to  treatment  furnished  on  or  after  January  1,  ] 
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)  Protocols  on  Reuse  of  Dialysis  Filters  and  Other  Dialysis 

^^i'PUES.— 

(1)  EsTABUSHMENT  OF  PROTOCOLS.— Paragraph  (7)  of  subsec- 

^1  tion  (f)  of  section  1881  of  the  Social  Security  Act  is  amended  to   42  USe  I395rr. 
j  read  as  follows: 

''(7XA)  The  Secretary  shall  establish  protocols  on  standards  and 
f-lditions  for  the  reuse  of  dialyzer  filters  for  those  facilities  and 
•  ividers  which  voluntarily  elect  to  reuse  such  filters. 

(B)  With  respect  to  dialysis  services  furnished  on  or  after  Janu- 
^'^^  1,  1988,  no  dialysis  facility  may  reuse  dialysis  supplies  (other 
^.in  dialyzer  filters)  unless  the  Secretary  has  established  a  protocol 
' '  jh  respect  to  the  reuse  of  such  supplies  and  the  facility  follows  the 
"■^^tocol  so  established. 

(C)  The  Secretary  shall  incorporate  protocols  established  under 
-^s  paragraph,  and  the  requirement  of  subparagraph  (B),  into  the 

.  .uirements  for  facilities  prescribed  under  subsection  (b)(1)(A)  and 
•''''iure  to  follow  such  a  protocol  or  requirement  subjects  such  a 
^  'ality  to  denial  of  participation  in  the  program  established  under 

B  section  and  to  denial  of  payment  for  dialysis  treatment  not 
"%ished  in  compliance  with  such  a  protocol  or  in  violation  of  such 
■°  juirement.". 

(2)  Deadline.— The  Secretary  of  Health  and  Human  Services 
'"^'!  shall  establish  the  protocols  described  in  section  1881(f)(7)(A)  of 

the  Social  Security  Act  by  not  later  than  October  1,  1987. 
I)  Effective  Date  for  Certain  Amendments.— The  amendments 
• '  Ide  by  subsections  (e),  if),  and  (g)  shall  apply  to  network  adminis- 
^tive  organizations  designated  for  network  areas  established 
^^der  the  amendment  made  by  subsection  (d)(1). 

9336.  VISION  CARE. 

-^^a)  Defining  Services  an  Optometrist  Can  Provide.— Clause  (4) 

^^'^section  1861(r)  of  the  Social  Security  Act  (42  U.S.C.  1395x(r))  is 
ended  to  read  as  follows:  "(4)  a  doctor  of  optometry,  but  only  with 
pect  to  the  provision  of  items  or  services  described  in  subsection 

-  which  he  is  legally  authorized  to  perform  as  a  doctor  of  optometry 
the  State  in  which  he  performs  them,  or". 

^^^b)  Effective  Date.— The  amendment  made  by  subsection  (a) 

a  'all  apply  to  services  furnished  on  or  after  April  1,  1987. 

ai  : 

.,^^2.  9337.  OCCUPATIONAL  THERAPY  SERVICES. 

rt^la)  Coverage.— Subparagraph  (C)  of  section  1832(a)(2)  of  the  Social 
.Purity  Act  (42  U.S.C.  1395k(a)(2))  is  amended  to  read  as  follows: 
"(C)  outpatient  physical  therapy  services  (other  than 
5c(^        services  to  which  the  second  sentence  of  section  1861(p) 
applies)  and  outpatient  occupational  therapy  services  (other 
than  services  to  which  such  sentence  applies  through  the 
operation  of  section  1861(g));**. 
-M^)  Limitation  on  Payments.— Section  1833(g)  of  such  Act  (42 
ihc.  13951(g))  is  amended— 

etWi      (1)  by  striking  "next  to  last  sentence"  and  inserting  second 
s6^7  sentence"  and 

is  ,  I      (2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
CDB  "In  the  case  of  outpatient  occupational  therapy  services  which 
are  described  in  the  second  sentence  of  section  1861(p)  through 
the  operation  of  section  1861(g),  with  respect  to  expenses  in- 
curred in  any  calendar  year,  no  more  than  $500  shall  be  consid- 
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ered  as  incurred  expenses  for  purposes  of  subsections  (a)  fi 
(b).".  f 

(c)  Certification  Standard. — (1)  Section  1835(a)(2)(C)  of  such 
(42  U.S.C.  1395n(a)(2)(C))  is  amended—  ^  . 

(A)  by  inserting  "or  outpatient  occupational  therapy  servic 
after  "outpatient  physical  therapy  services", 

(B)  in  clause  (i),  by  inserting  "or  occupational  therapy  s. 
ices,  respectively,"  after  "physical  therapy  services",  and 

(C)  in  clause  (ii),  by  inserting  "or  qualified  occupational  th 
pist,  respectively,"  after  "qualified  physical  therapist". 

(2)  The  second  sentence  of  section  1835(a)  of  such  Act  and  sec 
1866(e)  of  such  Act  (42  U.S.C.  1395n(a),  1395cc(e))  are  e 
amended — 

(A)  by  inserting  "(or  meets  the  requirements  of  such  sec 
through  the  operation  of  section  1861(g))"  after  "1861(p)(4)l 
and  after  "1861(p)(4)(B)",  and 

(B)  by  inserting  "or  (through  the  operation  of  section  186! 
with  respect  to  the  furnishing  of  outpatient  occupational  t 
apy  services"  after  "(as  therein  defined)". 

(d)  Definition  and  Inclusion  With  Other  Part  B  Services.-' 
Section  1861  of  the  Social  Security  Act  (42  U.S.C.  1395x)  is  amen 
by  inserting  after  subsection  (f)  the  following  new  subsection: 


nished  by  a  physician  (as  defined  in  subsection  (rXl))  and  wl 


are  performed  by  a  physician  assistant  (as  defined  in  subsec 
(aa)(3))  under  the  supervision  of  a  physician  (as  so  defined)  ^  J 
hospital,  skilled  nursing  facility,  or  intermediate  care  fac;  J^J 
(as  defined  in  section  1905(c))  or  as  an  assistant  at  surgery  ^ '  ^ 
which  the  physician  assistant  is  legally  authorized  to  perf= 
by  the  State  in  which  the  services  are  performed,  and  [ 

"(ii)  such  services  and  supplies  furnished  as  an  inciden'  '^' 
such  services  as  would  be  covered  under  subparagraph  if  "A 
furnished  as  an  incident  to  a  physician's  professional  servicf^^x 

I 


OUTPATIENT  OCCUPATIONAL  THERAPY  SERVICES 

"(g)  The  term  'outpatient  occupational  therapy  services'  has 
meaning  given  the  term  'outpatient  physical  therapy  services] 
subsection  (p),  except  that  'occupational'  shall  be  substituted  |l(s) 
'physical'  each  place  it  appears  therein. 

(2)  Section  1861(s)(2)(D)  of  such  Act  (42  U.S.C.  1395x(s)(2)(D4es 
amended  by  inserting  "and  outpatient  occupational  therapy  s 
ices"  after  "outpatient  physical  therapy  services". 

(3)  Section  1861(v)(5)(A)  of  such  Act  (42  U.S.C.  1395x(v)(5)(A 
amended  by  inserting  '*(including  through  the  operation  of  secfe 
1861(g))"  after  "section  1861(p)". 

(e)  Effective  Date. — The  amendments  made  by  this  section  S| 
apply  to  expenses  incurred  for  outpatient  occupational  thei 
services  furnished  on  or  after  July  1,  1987.  , 

SEC.  9338.  SERVICES  OF  A  PHYSICIAN  ASSISTANT. 

(a)  Services  Covered.— Section  1861(s)(2)  of  the  Social  SecuJ 
Act  (42  U.S.C.  1395x(s)(2)),  as  amended  by  section  9335(c)(1)  of. 
subtitle,  is  amended—  ' 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (I), 

(2)  by  adding  "and"  at  the  end  of  subparagraph  (J),  .|„ 
(3^  by  adding  at  the  end  the  following  new  subparagrj  ,  | 
"(K)(i)  services  which  would  be  physicians'  services  if  '  V 
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d)  Determination  of  Payment  Amount.— Section  1842(b)  of  such 
:  (42  U.S.C.  1395u(b)),  as  amended  by  section  9333(b),  is  amended 
adding  at  the  end  the  following  new  paragraph: 
Ml2)(A)  With  respect  to  services  described  in  section  1861(s)(2)(K) 
ating  to  a  physician  assistant  acting  under  the  supervision  of  a 
/sician) — 

"(i)  payment  under  this  part  may  only  be  made  on  an  assign- 
ment-related basis;  and 

(ii)  the  prevailing  charges  determined  under  paragraph  (3) 
shall  not  exceed — 

"(I)  in  the  case  of  services  performed  as  an  assistant  at 
surgery,  65  percent  of  the  amount  that  would  otherwise  be 
recognized  if  performed  by  a  physician  who  is  serving  as  an 
assistant  at  surgery,  or 

"(II)  in  other  cases,  the  applicable  percentage  (as  defined 
in  subparagraph  (B))  of  the  prevailing  charge  rate  deter- 
mined for  such  services  performed  by  physicians  who  are 
not  specialists. 

(B)  In  subparagraph  (A)(ii)(II),  the  term  'applicable  percentage' 
ans — 

"(i)  75  percent  in  the  case  of  services  performed  (other  than  as 
an  assistant  at  surgery)  in  a  hospital,  and 
"(ii)  85  percent  in  the  case  of  other  services. 

(C)  Except  for  deductible  and  coinsurance  amounts  applicable 
ier  section  1833,  any  person  who  knowingly  and  willfully  pre- 
ts,  or  causes  to  be  presented,  to  an  individual  enrolled  under  this 
t  a  bill  or  request  for  payment  for  services  described  in  section 

;j1(s)(2)(K)  in  violation  of  subparagraph  (A)(i)  is  subject  to  a  civil 
netary  penalty  of  not  to  exceed  $2,000  for  each  such  bill  or 

iuest.  Such  a  penalty  shall  be  imposed  in  the  same  manner  as 
.1  monetary  penalties  are  imposed  under  section  1128A  with 
pect  to  actions  described  in  subsection  (a)  of  that  section.". 
:)  Payment  to  Employer.— The  first  sentence  of  section  1842(b)(6) 
uch  Act  (42  U.S.C.  1395u(b)(6))  is  amended— 

(1)  by  striking  "except  that  payment  may  be  made  (A)(i)"  and 
inserting  "except  that  (A)  payment  may  be  made  (i)"; 

(2)  by  striking  "or  (B)"  and  by  inserting  "(B)  payment  may  be 
made";  and 

(3)  by  inserting  before  the  period  at  the  end  the  following:  ", 
and  (C)  in  the  case  of  services  described  in  section  1861(s)(2)(K) 
payment  shall  be  made  to  the  employer  of  the  physician  assist- 

^  ant  involved". 

'J)  Reduction  in  Payment  to  Avoid  Duplicate  Payment. — Not- 
hstanding  any  other  provision  of  law,  the  Secretary  of  Health 
1  Human  Services  may  reduce  the  amount  of  payments  otherwise 
■de  to  hospitals  and  skilled  nursing  facilities  under  title  XVIII  of 
!  Social  Security  Act,  so  as  to  eliminate  estimated  duplicate 
I'ments  for  historical  or  current  costs  attributable  to  services 
:cribed  in  section  1861(s)(2)(K)  of  such  Act  (for  which  payment 
!y  be  made  under  the  amendments  made  by  this  section), 
p)  Study  of  Payment  Rates. — The  Secretary  shall  report  to 
"igress,  by  not  later  than  April  1,  1988,  concerning  adjustments  to 
amount  of  payment  made,  under  part  B  of  title  XVIII  of  the 
ial  Security  Act,  for  services  described  in  section  1861(s)(2)(K)  of 
h  Act,  to  ensure  that  the  amount  of  such  payments  reflects  the 
^)roximate  cost  of  furnishing  the  services,  taking  into  account 
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compensation  costs  and  overhead  and  supervision  costs  attribute^ 
to  physician  assistants. 

(f)  Effective  Date. — The  amendments  made  by  this  section  sl:,|)S 
apply  to  services  furnished  on  or  after  January  1,  1987. 

ot 


(fTR/ 


SEC.  9339.  PAYMENT  FOR  CLINICAL  DIAGNOSTIC  LABORATORY  TES 

(a)  Treatment  of  Hospital  Outpatient  Laboratories.— 

(1)  In  general.— Section  1833(h)  of  the  Social  Security  Act 
U.S.C.  13951(h))  is  amended— 

(A)  in  paragraph  (1)(B),  by  striking  "hospital  laborato] 
and  inserting  "qualified  hospital  laboratory  (as  defined 

'    subparagraph  (D))", 

(B)  in  paragraph  (1)(C)— 

(i)  in  the  first  sentence,  by  striking  "hospital  labc 
tory"  and  inserting  "qualified  hospital  laboratory 
defined  in  subparagraph  (D))",  and  by  striking  ",  t 
ending  on  December  31,  1987",  and 

(ii)  by  striking  the  second  sentence;  ► 

(C)  by  adding  at  the  end  of  paragraph  (1)  the  follow 
new  subparagraph: 

"(D)  In  this  subsection,  the  term  'qualified  hospital  laboratc 
means  a  hospital  laboratory  which  provides  some  clinical  diagnoj 
laboratory  tests  24  hours  a  day  in  order  to  serve  a  hospital  enj 
gency  room  which  is  available  to  provide  services  24  hours  a  day  g 
7  days  a  week.";  and 

(D)  in  paragraph  (2),  by  striking  "hospital  laborato] 
and  inserting  "qualified  hospital  laboratory  (as  defined 
paragraph  (1)(D))". 

(2)  Effective  date. — The  amendments  made  by  this  subs 
tion  apply  to  clinical  diagnostic  laboratory  tests  performed  on 
after  January  1,  1987. 

(b)  Delaying  for  2  Years  Requirement  of  National  I 
Schedule. — 

(1)  In  general. — Section  1833(h)(1)(B)  of  such  Act  is  amenc 
by  striking  "1987"  and  "1988"  and  inserting  "1989"  and  "199 
respectively. 

(2)  Conforming  amendment. — Section  1833(h)(2)  of  such  i 
is  amended  by  striking  "(or,  effective  January  1,  1988,  for  1 
United  States)". 

(3)  Report.— The  Secretary  of  Health  and  Human  Servij 
shall  report  to  Congress,  by  not  later  than  April  1,  1988,  on 
advisability  and  feasibility  of,  and  methodology  for,  establishif  ' 
national  fee  schedules  for  payment  for  clinical  diagnostic  1 
oratory  tests  under  section  1833(h)  of  the  Social  Security  A 

(c)  Payment  for  Time  and  Travel  Costs  To  Collect  Sampi 
From  Certain  Immobile  Beneficiaries. — 

(1)  In  general.— Section  1833(h)(3)  of  such  Act  is  amende( 

(A)  by  inserting  "(A)"  after  "provide  for  and  establis" 
and 

(B)  by  inserting  before  the  period  at  the  end  the  followi 
",  and  (B)  a  fee  to  cover  the  transportation  and  person: 
expenses  for  trained  personnel  to  travel  to  the  location) 
an  individual  to  collect  the  sample,  except  that  such  a  rfcig 
may  be  provided  only  with  respect  to  an  individual  whci 
homebound  or  an  inpatient  in  an  inpatient  facility  (otli  ivi( 
than  a  hospital)".  i  !vic( 
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(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  samples  collected  on  or  after  January  1,  1987. 

d)  State  Standards  for  Directors  of  Clinical  Laboratories.— 

(1)  In  general.— If  a  State  (as  defined  for  purposes  of  title 
XVIII  of  the  Social  Security  Act)  provides  for  the  licensing  or 
other  standards  with  respect  to  the  operation  of  clinical  labora- 
tories (including  such  laboratories  in  hospitals)  in  the  State 
under  which  such  a  laboratory  may  be  directed  by  an  individual 
with  certain  qualifications,  nothing  in  such  title  shall  be  con- 
strued as  authorizing  the  Secretary  of  Health  and  Human 
Services  to  require  such  a  laboratory,  as  a  condition  of  payment 
or  participation  under  such  title,  to  be  directed  by  an  individual 
with  other  qualifications. 

(2)  Effective  date.— Paragraph  (1)  shall  take  effect  on  Janu- 
ary 1,  1987. 

e)  Extension  of  Moratorium  on  Laboratory  Payment  Dem- 
STRATiON. — Section  9204(a)  of  the  Consolidated  Omnibus  Budget 
conciliation  Act  of  1985  is  amended  by  striking  "January  1,  1987" 

n  .d  mserting  "January  1,  1988". 

C.  9340.  PAYMENT  FOR  PARENTERAL  AND  ENTERAL  NUTRITION  SUP- 
PLIES  AND  EQUIPMENT. 

The  Secretary  of  Health  and  Human  Services  shall  apply  the 
:th  sentence  of  section  1842(b)(3)  of  the  Social  Security  Act  to 
yment — 

(1)  for  enteral  nutrition  nutrients,  supplies,  and  equipment 
and  parenteral  nutrition  supplies  and  equipment  furnished  on 
or  after  January  1,  1987,  and 

(2)  for  parenteral  nutrition  nutrients  furnished  on  or  after 
October  1,  1987. 

C.  9341.  CHANGING  MEDICARE  APPEAL  RIGHTS. 

a)  Review  of  Part  B  Determinations.— (1)  Section  1869  of  the 
cial  Security  Act  (42  U.S.C.  1395ff)  is  amended— 
i      (A)  by  inserting  "or  part  B"  in  subsection  (a)  after  "amount  of 
benefits  under  part  A", 

(B)  by  inserting  "or  part  B"  in  subsection  (b)(1)(C)  after 
'   "part  A", 

(C)  by  amending  paragraph  (2)  of  subsection  (b)  to  read  as 
follows: 

"(2)  Notwithstanding  paragraph  (IXC),  in  the  case  of  a  claim 
jising— 

"(A)  under  part  A,  a  hearing  shall  not  be  available  to  an 
individual  under  paragraph  (1)(C)  if  the  amount  in  controversy 
is  less  than  $100  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  amount  in  controversy  is 
less  than  $1,000;  or 

"(B)  under  part  B,  a  hearing  shall  not  be  available  to  an 
individual  under  paragraph  (1)(C)  if  the  amount  in  controversy 
is  less  than  $500  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  aggregate  amount  in 
controversy  is  less  than  $1,000. 

determining  the  amount  in  controversy,  the  Secretary,  under 
^lations,  shall  allow  two  or  more  claims  to  be  aggregated  if  the 
iims  involve  the  delivery  of  similar  or  related  services  to  the  same 
^dividual  or  involve  common  issues  of  law  and  fact  arising  from 
rvices  furnished  to  two  or  more  individuals.",  and 
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(D)  by  adding  at  the  end  the  following  new  paragrap 
"(3)  Review  of  any  national  coverage  determination  under  secti 
1862(a)(1)  respecting  whether  or  not  a  particular  type  or  class 
items  or  services  is  covered  under  this  title  shall  be  subject  to  1i 
following  limitations: 

"(A)  Such  a  determination  shall  not  be  reviewed  by  al 
administrative  law  judge.  < 
*'(B)  Such  a  determination  shall  not  be  held  unlawful  or  I 
aside  on  the  ground  that  a  requirement  of  chapter  5  of  title 
United  States  Code,  or  section  1871(b),  relating  to  publication 


Se 


of 

I 

the  Federal  Register  or  opportunity  for  public  comment,  1)E 
not  satisfied.  i'  iua 

"(C)  In  any  case  in  which  a  court  determines  that  the  recora  nm 
incomplete  or  otherwise  lacks  adequate  information  to  suppfse 
the  validity  of  the  determination,  it  shall  remand  the  matter 
the  Secretary  for  additional  proceedings  to  supplement  1 
record  and  the  court  may  not  determine  that  an  item  or  serv 
is  covered  except  upon  review  of  the  supplemented  reco|pr 
"(4)  A  regulation  or  instruction  which  relates  to  a  method  |th 
determining  the  amount  of  payment  under  part  B  and  which  v 
initially  issued  before  January  1,  1981,  shall  not  be  subject 
judicial  review.". 

(2)  Section  1842(b)(3)(C)  of  such  Act  (42  U.S.C.  1395u(b)(3)(C))|i  f 
amended  by  striking  "$100  or  more"  and  inserting  "at  least  $liject 
but  not  more  than  $500". 

(3)  Section  1879(d)  of  such  Act  (42  U.S.C.  1395pp(d))  is  amended 
striking  "section  1869(b)"  and  all  that  follows  through  "part  B)"  aii 
inserting  "sections  1869(b)  and  1842(b)(3)(C)  (as  may  be  applicabkn, 

(b)  Effective  Date. — The  amendments  made  by  subsection 
shall  apply  to  items  and  services  furnished  on  or  after  January 
1987 


42  use  1395b-l 
note. 
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SEC.  9342.  ALZHEIMER'S  DISEASE  DEMONSTRATION  PROJECTS. 


rive 
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(a)  Demonstration  Projects. — The  Secretary  of  Health  a| 
Human  Services  (in  this  section  referred  to  as  the  "Secretary")  sh 
conduct  at  least  5  (and  not  more  than  10)  demonstration  projects 
determine  the  effectiveness,  cost,  and  impact  on  health  status  a 
functioning  of  providing  comprehensive  services  for  individuals  er 
tied  to  benefits  under  title  XVIII  of  the  Social  Security  Act  (in  tl 
section  referred  to  as  "medicare  beneficiaries")  who  are  victims 
Alzheimer's  disease  or  related  disorders. 

(b)  Services  Under  Demonstration  Projects.— The  services  p: 
vided  under  demonstration  projects  must  be  designed  to  meet  t 
specific  needs  of  Alzheimer's  disease  patients  and  may  include 

(1)  case  management  services, 

(2)  home  and  community-based  services, 

(3)  mental  health  services, 

(4)  outpatient  drug  therapy, 

(5)  respite  care  and  other  supportive  services  and  counseli 
for  family, 

(6)  adult  day  care  services,  and 

(7)  other  in-home  services. 

(c)  Conduct  of  Projects. — The  demonstration  projects  shall'lDei 

(1)  each  be  conducted  over  a  period  of  3  years;  %) 

(2)  provide  each  medicare  beneficiary  with  a  comprehensi 
medical  and  mental  status  evaluation  upon  entering  the  projc 
and  at  discharge; 
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(3)  be  conducted  by  an  entity  which  either  directly  or  by 
contract  is  able  to  provide  such  comprehensive  evaluations  and 
the  additional  services  (described  in  subsection  (b))  covered  by 
the  project; 

(4)  be  conducted  in  sites  which  are  chosen  so  as  to  be  geo- 
graphically diverse  and  located  in  States  with  a  high  proportion 
of  medicare  beneficiaries  and  in  areas  readily  accessible  to  a 
significant  number  of  medicare  beneficiaries;  and 

(5)  involve  community  outreach  efforts  at  each  site  to  enroll 
the  maximum  number  of  medicare  beneficiaries  in  each  project. 

d)  Evaluation  and  Reports.— The  Secretary  shall  provide  for  an 
iluation  of  the  demonstration  projects  and  shall  submit  to  the 
:  )mmittees  on  Energy  and  Commerce  and  Ways  and  Means  of  the 
:pcuse  of  Representatives  and  the  Committee  on  Finance  of 
;  Senate — 

(Da  preliminary  report  during  the  third  year  of  the  projects, 
which  report  shall  include  a  description  of  the  sites  at  which  the 
projects  are  being  conducted  and  the  services  being  provided  at 
the  different  sites,  and 

(2)  a  final  report  upon  completion  of  the  projects,  which  report 
shall  include  recommendations  for  appropriate  legislative 
changes. 

f)  Funding.— Expenditures  (not  to  exceed  $40,000,000  for  the 
)jects  and  $2,000,000  for  the  evaluation  of  the  projects)  made  for 
!  demonstration  projects  shall  be  made  from  the  Federal  Supple- 
ntary  Medical  Insurance  Trust  Fund  (established  by  section  1841 
the  Social  Security  Act).  Grants  and  payments  under  contracts 
y  be  made  either  in  advance  or  by  way  of  reimbursement,  as  may 
determined  by  the  Secretary,  and  shall  be  made  in  such  install- 

'■nts  and  on  such  conditions  as  the  Secretary  finds  necessary  to 
•ry  out  the  purpose  of  this  section. 

g)  Waiver  of  Medicare  Requirements. — The  Secretary  shall 
ive  compliance  with  the  requirements  of  title  XVIII  of  the  Social 
:arity  Act  to  the  extent  and  for  the  period  the  Secretary  finds 
:essary  for  the  conduct  of  the  demonstration  projects. 

:.  9343.  PAYMENTS  FOR  AMBULATORY  SURGERY. 

,a)  Amounts  Payable;  Annual  Updating.— 

(1)(A)  Section  1833(a)(4)  of  the  Social  Security  Act  (42  U.S.C. 
13951(a)(4))  is  amended  to  read  as  follows: 

"(4)  in  the  case  of  facility  services  described  in  section 
1832(a)(2)(F),  and  outpatient  hospital  facility  services  furnished 
in  connection  with  surgical  procedures  specified  by  the  Sec- 
retary pursuant  to  section  1833(i)(l)(A),  the  applicable  amount 
as  determined  under  paragraph  (2)  or  (3)  of  subsection  (i).". 

(B)  Section  1833(i)  of  such  Act  (42  U.S.C.  13951(i))  is  amended 
by  redesignating  paragraphs  (3)  and  (4)  as  paragraphs  (4)  and 
(5),  respectively,  and  inserting  after  paragraph  (2)  the  following 
new  paragraph: 

*(3)(A)  The  aggregate  amount  of  the  payments  to  be  made  under 
s  part  for  outpatient  hospital  facility  services  furnished  in 
inection  with  surgical  procedures  specified  under  paragraph 
A)  in  a  cost  reporting  period  shall  be  equal  to  the  lesser  of— 
"(i)  the  amount  determined  with  respect  to  such  services 
under  subsection  (a)(2)(B);  or 

"(ii)  the  blend  amount  (described  in  subparagraph  (B)). 
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'(B)(i)  The  blend  amount  for  a  cost  reporting  period  is  the  siJ"(( 

"(I)  the  cost  proportion  (as  defined  in  clause  (iiXD)  of  t|ili 
amount  described  in  subparagraph  (A)(i),  and  ^^ 

"(II)  the  ASC  proportion  (as  defined  in  clause  (iiXII))  of  p 
percent  of  the  standard  overhead  amount  payable  with  respcjieJ 


to  the  same  surgical  procedure  as  if  it  were  provided  in 
ambulatory  surgical  center  in  the  same  area,  as  determin 
under  paragraph  (2)(A). 
"(ii)  In  this  paragraph: 

"(I)  The  term  'cost  proportion*  means  75  percent  for  c< 
reporting  periods  beginning  in  fiscal  year  1988,  and  50  perc€i 
for  other  cost  reporting  periods. 

"(II)  The  term  *ASC  proportion'  means  25  percent  for  C( 
reporting  periods  beginning  in  fiscal  year  1988,  and  50  perce 
for  other  cost  reporting  periods.". 

(2)  Conforming  amendment. — Section  1833(b)(3)  of  such  / 
is  amended  by  striking  "or  (i)(4)"  and  inserting  in  lieu  then 
"or  (i)(5)". 

(b)  Updating  ASC  Rates.— 

(1)  Rate  update.— Subparagraphs  (A)  and  (B)  of  sectiP 
1833(i)(2)  of  such  Act  are  each  amended  by  striking  "shall 
reviewed  periodically"  and  inserting  in  lieu  thereof  "shall 
reviewed  and  updated  not  later  than  July  1,  1987,  and  annua 
thereafter" 

(2)  ASC  '  usT  UPDATE.— Section  1833(i)(l)  of  such  Act 
amended  by  adding  at  the  end  (after  and  below  subparagraf ' 
(B))  the  following: 

"The  lists  of  procedures  established  under  subparagraphs  (A)  and 
shall  be  reviewed  and  updated  not  less  often  than  every  2  years'*^^^^' 

(c)  Preventing    Unbundling    of    Hospital  Outpatie 
Services  

(1)  ' Section  1862(a)(14)  of  such  Act  (42  U.S.C.  1395y(a)(14))ifPX 
amended  by  striking  "inpatient"  and  inserting  "patient' 

(2)  Section  1866(a)(1)(H)  of  such  Act  (42  U.S.C.  1395cc(a)(l)(ir 
is  amended — 

(A)  by  striking  "inpatient  hospital",  and 

(B)  by  striking  "an  inpatient"  and  inserting  "a  patien 

(3)  Section  1866  of  such  Act  (42  U.S.C.  1395cc)  is  furth 
amended  by  adding  at  the  end  the  following  new  subsecti( 

"(g)  Except  as  permitted  under  subsection  (a)(2),  any  person  Wi 
knowingly  and  willfully  presents,  or  causes  to  be  presented,  a  bill 
request  for  payment  for  a  hospital  outpatient  service  for  whi 
payment  may  be  made  under  part  B  and  such  bill  or  request  viola! 
an  arrangement  under  subsection  (a)(1)(H),  is  subject  to  a  ci 
monetary  penalty  of  not  to  exceed  $2,000.  Such  a  penalty  shall 
imposed  in  the  same  manner  as  civil  monetary  penalties  s, 
imposed  under  section  11 28 A  with  respect  to  actions  described 
subsection  (a)  of  that  section.". 

(d)  PRO  Review.— 

(1)  Section  1154(a)(1)  of  the  Social  Security  Act  (42  U.S 
1320c-3(a)(l))  is  amended  by  inserting  "and  subject  to  t 
requirements  of  subsection  (d)"  after  "subject  to  the  terms 
the  contract". 

(2)  Section  1154  of  such  Act  is  amended  by  adding  at  the  e; 
the  following  new  subsection: 
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"(d)  Each  contract  under  this  part  shall  require  that  the  utiliza- 
Lon  and  quality  control  peer  review  organization's  review  respon- 
bility  pursuant  to  subsection  (a)(1)  will  include  review  of  all 
mbulatory  surgical  procedures  specified  pursuant  to  section 
S33(i)(lXA)  which  are  performed  in  the  area,  or,  at  the  discretion  of 
(le  Secretary  (and  except  as  provided  in  section  1164(b)(4))  a  sample 
-  f  such  procedures.". 

(e)  Coinsurance  and  Deductible  To  Apply  Without  Regard  to 
ETTiNG  OF  Ambulatory  Surgery. — 

(1)  Clauses  (i)  and  (ii)  of  section  1832(a)(2)(F)  of  the  Social 
Security  Act  (42  U.S.C.  1395k(a)(2)(F))  are  each  amended  by 
inserting  "standard  overhead"  before  "amount". 

(2)  (A)  Section  1833(b)  of  such  Act  (42  U.S.C.  13951(b))  is 
amended  by  striking  paragraph  (3)  and  redesignating  para- 
graphs (4)  and  (5)  as  paragraphs  (3)  and  (4). 

(B)  Subparagraphs  (A)  and  (B)  of  section  1833(i)(2)  of  such  Act 
are  each  amended  by  inserting  "80  percent  of  before  "a  stand- 
ard overhead  amount". 

(f)  Development  of  Prospective  Payment  Methodology  for 
UTPATiENT  Hospital  Services.— Section  1135  of  the  Social  Security 
ct  (42  U.S.C.  1320b-5)  is  amended  by  adding  at  the  end  the 
llowing  new  subsection: 

"(d)(1)  The  Secretary  shall  develop  a  fully  prospective  payment 
stem  for  ambulatory  surgical  procedures  performed  on  patients  in 
Dspitals  on  an  outpatient  basis. 

"(2)  The  system  shall,  to  the  extent  practicable,  provide  for  an  all- 
elusive  payment  rate  for  ambulatory  surgical  procedures  per- 
rmed  on  patients  in  hospitals  on  an  outpatient  basis,  which  rate 
icompasses  payment  for  facility  services  and  all  medical  and  other 
5alth  services,  other  than  physicians'  services,  commonly  furnished 
connection  with  such  procedures. 

"(3)  The  system  shall  provide  for  appropriate  payment  rates  with 
'spect  to  such  procedures. 

"(4)  Such  rates  shall  take  into  account  at  least  the  following 
•nsiderations: 

"(A)  The  costs  of  hospitals  providing  ambulatory  surgical 
procedures. 

"(B)  The  costs  under  this  title  of  payment  for  such  procedures 
performed  in  ambulatory  surgical  centers. 

"(C)  The  extent  to  which  any  differences  in  such  costs  are 
justifiable. 

1  "(5)  The  Secretary  shall  submit  to  Congress— 

"(A)  an  interim  report  on  the  development  of  the  system  by 
April  1,  1988,  and 

"(B)  a  final  report  on  such  system  by  April  1, 1989. 
le  report  under  subparagraph  (B)  shall  include  recommendations 
ncerning  the  implementation  of  the  payment  system  for  ambula- 
ry  surgical  procedures  performed  on  or  after  October  1,  1989. 
^  (6)(A)  The  Secretary  shall  develop  a  model  system  for  the 
lyment  for  outpatient  hospital  services  other  than  ambulatory 
i-rgery. 

'  "(B)  The  Secretary  shall  submit  to  Congress  a  report  on  the  model 
lyment  system  under  subparagraph  (A)  by  January  1,  1991.". 

(g)  Reporting  of  OPD  Services  Using  HCPCS.— Not  later  than 
ily  1,  1987,  each  fiscal  intermediary  which  processes  claims  under 
irt  B  of  title  XVIII  of  the  Social  Security  Act  shall  require  hos- 
tals,  as  a  condition  of  payment  for  outpatient  hospital  services 
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under  that  part,  to  report  claims  for  payment  for  such  service 
under  such  part  using  a  HCFA  Common  Procedure  Coding  Systerr 
(h)  Effective  Dates. — 

(1)  The  amendments  made  by  subsection  (a)(1)  shall  apply  t' 
cost  reporting  periods  beginning  on  or  after  October  1,  IQS'i 

(2)  The  amendments  made  by  subsections  (b)(1)  and  (d)  sha] 
apply  to  services  furnished  after  June  30,  1987. 

(3)  The  Secretary  of  Health  and  Human  Services  shall  firs 
provide,  under  the  amendment  made  by  subsection  (b)(2),  for  thJ 
review  and  update  of  procedure  lists  within  6  months  after  thff 
date  of  the  enactment  of  this  Act.  3 

(4)  The  amendments  made  by  subsection  (c)  shall  apply  ti' 
contracts  entered  into  or  renewed  after  January  1,  1987. 

SEC.  9344.  TECHNICAL  AMENDMENTS  AND  MISCELLANEOUS  PROVISION 
RELATING  TO  PART  B. 

(a)   Additional   members   for   Physician   Payment  Reviea 
Commission. — 

(1)  2  ADDITIONAL  MEMBERS.— Section  1845(a)(2)  of  the  Soci£|je 
Security  Act  (42  U.S.C  1395w-l(a)(2))  is  amended  by  strikiA, 
"11  individuals"  and  inserting  "13  individuals". 

(2)  Appointment  of  additional  members.— The  Director  ( 
the  Congressional  Office  of  Technology  Assessment  sha 
appoint  the  two  additional  members  of  the  Physician  Paymer 
Review  Commission,  as  required  by  the  amendment  made  b 
paragraph  (1),  no  later  than  60  days  after  the  date  of  th 
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enactment  of  this  Act,  for  terms  of  3  years,  except  that  th 
Director  may  provide  initially  for  such  terms  as  will  insure  th 
(on  a  continuing  basis)  the  terms  of  no  more  than  five  membei 
expire  in  any  one  year, 
(b)    Effective   Date   of   Voluntary   Disenrollment  fro 
Medicare. — 

(1)  In  general. — The  second  and  sixth  sentences  of  sectiof 
1838(b)  of  the  Social  Security  Act  (42  U.S.C.  1395p(b))  are  eac*^' 

ihi 
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amended  by  striking  "calendar  quarter  following  the  calendi 
quarter"  and  inserting  "month  following  the  month". 


(2)  Effective  date. — The  amendments  made  by  paragraph  ( 
shall  apply  to  notices  filed  on  or  after  July  1,  1987. 

(c)  Study  on  Prospective  Payment  of  Radiology,  Anesthesi 
AND  Pathology  Services  to  Hospital  Inpatients. — The  Secretai' 
of  Health  and  Human  Services  shall  study  and  report  to  Congress  r 
July  1,  1987,  concerning  the  design  and  implementation  of  ^^P'^ 
prospective  payment  system  for  payment,  under  part  B  of  titf 
XVIII  of  the  Social  Security,  for  radiology,  anesthesia,  and  pathc 
ogy  services  furnished  to  hospital  inpatients.  Such  report  sha 
include  data,  from  a  representative  sample,  showing,  for  discharg 
classified  within  each  diagnosis-related  group,  the  distribution 
total  reasonable  charges  and  costs  for  each  inpatient  discharge  f< 
such  services. 

(d)  Preventive  Health  Services  Demonstration  Program.- 
Effective  as  if  included  in  section  9314  of  the  Consolidated  Omnibi) 
Budget  Reconciliation  Act  of  1985  when  such  section  was  enacte 
such  section  is  amended — 

(1)  in  subsection  (c)(2),  by  inserting  "(at  least  one  of  whi( 
shall  serve  a  rural  area)"  after  "five  sites",  and 

(2)  by  striking  the  last  sentence  of  subsection  (f)  and  insertii 
the  following:  "Funding  for  the  administrative  costs  of  tl 
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demonstration  program  shall 
duration  of  the  program.". 


not  exceed  $5,900,000  over  the 


PART  4— IMPROVED  REVIEW  OF  QUALITY  BY 
PEER  REVIEW  ORGANIZATIONS 

CC.  9351.  PRO  REVIEW  OF  HOSPITAL  DENIAL  NOTICES. 

(a)  In  General— Section  1154  of  the  Social  Security  Act  (42  U.S.C. 
:.20c-3),  as  amended  by  section  9343(d)(2)  of  this  subtitle,  is  amended 
'  adding  at  the  end  the  following  new  subsection: 
'(e)(1)  If- 

"(A)  a  hospital  has  determined  that  a  patient  no  longer 
requires  inpatient  hospital  care,  and 

"(B)  the  attending  physician  has  agreed  with  the  hospital's  Physicians, 
determination,  

r  ^€  hospital  may  provide  the  patient  (or  the  patient's  representa- 
/e)  with  a  notice  (meeting  conditions  prescribed  by  the  Secretary 

-  ider  section  1879)  of  the  determination.  Ante,  p.  1991. 

"(2)If— 

"(A)  a  hospital  has  determined  that  a  patient  no  longer 
requires  inpatient  hospital  care,  but 

"(B)  the  attending  physician  has  not  agreed  with  the  hos- 
pital's determination, 
e  hospital  may  request  the  appropriate  peer  review  organization 
review  under  subsection  (a)  the  validity  of  the  hospital's 
termination. 

"(3XA)  If  a  patient  (or  a  patient's  representative) — 
"(i)  has  received  a  notice  under  paragraph  (1),  and 
"(ii)  requests  the  appropriate  peer  review  organization  to 

review  the  determination, 
en,  the  organization  shall  conduct  a  review  under  subsection  (a)  of 
e  validity  of  the  hospital's  determination  and  shall  provide  notice 
/  telephone  and  in  writing)  to  the  patient  or  representative  and 
e  hospital  and  attending  physician  involved  of  the  results  of  the 
dew.  Such  review  shall  be  conducted  regardless  of  whether  or  not 
B  hospital  will  charge  for  continued  hospital  care  or  whether  or 
t  the  patient  will  be  liable  for  pa)nnent  for  such  continued  care. 
"(B)  If  a  patient  (or  a  patient's  representative)  requests  a  review 
der  subparagraph  (A)  while  the  patient  is  still  an  inpatient  in  the 
spital  and  not  later  than  noon  of  the  first  working  day  after  the 
:te  the  patient  receives  the  notice  under  paragraph  (1),  then— 

"(i)  the  hospital  shall  provide  to  the  appropriate  peer  review  Records. 

organization  the  records  required  to  review  the  determination 
I  by  the  close  of  business  of  such  first  working  day,  and 
I      "(ii)  the  peer  review  organization  must  provide  the  notice 

under  subparagraph  (A)  by  not  later  than  one  full  working  day 
!  after  the  date  the  organization  has  received  the  request  and 
I  such  records. 

.r(4)if- 

j  "(A)  a  request  is  made  under  paragraph  (3)(A)  not  later  than 
noon  of  the  first  working  day  after  the  date  the  patient  (or 
patient's  representative)  receives  the  notice  under  paragraph 
(1),  and 

"(B)  the  conditions  described  in  section  1879(a)(2)  with  respect 
to  the  patient  or  representative  are  met. 
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the  hospital  may  not  charge  the  patient  for  inpatient  hospitj 
services  furnished  before  noon  of  the  day  after  the  date  the  patier 
or  representative  receives  notice  of  the  peer  review  organization 
decision. 

"(5)  In  any  review  conducted  under  paragraph  (2)  or  (3),  th 
organization  shall  solicit  the  views  of  the  patient  involved  (or  th 
patient's  representative).". 

(b)  Effective  Date.— (1)  Except  as  provided  in  paragraph  (2),  th 
amendment  made  by  subsection  (a)  shall  apply  to  denial  notice 
furnished  by  hospitals  to  individuals  on  or  after  the  first  day  of  th 
first  month  that  begins  more  than  30  days  after  the  date  of  th 
enactment  of  this  Act. 

(2)  Section  1154(e)(4)  of  the  Social  Security  Act  (as  added  by  th 
amendment  made  by  subsection  (a))  shall  take  effect  on  the  date  < 
the  enactment  of  this  Act. 

SEC.  9352.  PRO  REVIEW  OF  INPATIENT  HOSPITAL  SERVICES  AND  EARL 
READMISSION  CASES. 

(a)  Timely  Provision  of  Hospital  Information.— (1)  Section  11^ 
of  the  Social  Security  Act  (42  U.S.C.  1320c-2)  is  amended  by  addir 
at  the  end  the  following  new  subsection: 

"(g)  The  Secretary  shall  provide  that  fiscal  intermediaries  furnis 
to  peer  review  organizations,  each  month  on  a  timely  basis,  dal 
necessary  to  initiate  the  review  process  under  section  1154(a)  on 
timely  basis.  If  the  Secretary  determines  that  a  fiscal  intermediaifjed 
is  unable  to  furnish  such  data  on  a  timely  basis,  the  Secretary  sha 
require  the  hospital  to  do  so.". 

(2)  Section  1816(a)  of  such  Act  (42  U.S.C.  1395h(a))  is  amended  tfc, 
adding  at  the  end  the  following:  "As  used  in  this  title  and  part  B 
title  XI,  the  term  'fiscal  intermediary'  means  an  agency  or  organizius 
tion  with  a  contract  under  this  section.".  ifot^ 

(b)  Requiring  Review  of  Early  Readmission  CASES.—Sectic 
1154(a)  of  such  Act  (42  U.S.C.  1320c-3(a)),  as  amended  by  sectic 
9401(a)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  i 
1985,  is  amended  by  adding  at  the  end  the  following  new  paragraph 

"(13)  Notwithstanding  paragraph  (4),  the  organization  sha 
perform  the  review  described  in  paragraph  (1)  with  respect  i 
early  readmission  cases  to  determine  if  the  previous  inpatiei 
hospital  services  and  the  post-hospital  services  met  profe 
sionally  recognized  standards  of  health  care.  Such  reviews  me 
be  performed  on  a  sample  basis  if  the  organization  and  tl 
Secretary  determine  it  to  be  appropriate.  In  this  paragraph,  £|i 
'early  readmission  case'  is  a  case  in  which  an  individual,  afti, 
discharge  from  a  hospital,  is  readmitted  to  a  hospital  less  the 
31  days  after  the  date  of  the  most  recent  previous  discharge 

(c)  Effective  Dates.— (1)  The  Secretary  of  Health  and  Hume 
Services  shall  implement  the  amendment  made  by  subsection  (a)  n 
later  than  6  months  after  the  date  of  the  enactment  of  this  Acf 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  contrac . 
entered  into  or  renewed  on  or  after  January  1,  1987,  except  that  J''^ 
applying  such  amendment  before  January  1,  1989,  the  term  "pes 
hospital  services"  does  not  include  physicians'  services,  other  theW 
physicians'  services  furnished  in  a  hospital,  other  inpatient  facilit 
ambulatory  surgical  center,  or  rural  health  clinic. 

SEC.  9353.  PRO  REVIEW  OF  QUALITY  OF  CARE. 

(a)  Requiring  PRO  Review  of  Quality  of  Care. — 
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(1)  Allocation  of  funds  for  quality  care  review— Section 
1154(a)(4)  of  the  Social  Security  Act  (42  U.S.C.  1320c-3(a)(4))  is 
amended  by  adding  at  the  end  the  following:  "Each  peer  review 
organization  shall  provide  that  a  reasonable  proportion  of  its 
activities  are  involved  with  reviewing,  under  paragraph  (1)(B), 
the  quality  of  services  and  that  a  reasonable  allocation  of  such 
activities  is  made  among  the  different  cases  and  settings  (includ- 
ing post-acute-care  settings,  ambulatory  settings,  and  health 
maintenance  organizations).  In  establishing  such  allocation,  the 
organization  shall  consider  (i)  whether  there  is  reason  to  believe 
that  there  is  a  particular  need  for  reviews  of  particular  cases  or 
settings  because  of  previous  problems  regarding  quality  of  care, 
(ii)  the  cost  of  such  reviews  and  the  likely  yield  of  such  reviews 
in  terms  of  number  and  seriousness  of  quality  of  care  problems 
likely  to  be  discovered  as  a  result  of  such  reviews,  and  (iii)  the 
availability  and  adequacy  of  alternative  quality  review  and 
assurance  mechanisms.". 

(2)  Requiring  review  of  health  maintenance  organiza-  \. 
TiONS  AND  competitive  MEDICAL  PLANS.— Such  section  is  further 
amended — 

(A)  by  inserting  "(A)"  after  "(4)"; 

(B)  by  adding  at  the  end  the  following  new  subparagraph: 

*(B)  The  contract  of  each  organization  shall  provide  for  the  review  ciontracts. 

services  (including  both  inpatient  and  outpatient  services)  pro- 
ided  by  eligible  organizations  pursuant  to  a  contract  under  section 
176  for  the  purpose  of  determining  whether  the  quality  of  such  42  USC  1395mm. 
rvices  meets  professionally  recognized  standards  of  health  care, 
eluding  whether  appropriate  health  care  services  have  not  been 
ovided  or  have  been  provided  in  inappropriate  settings.  The  pre- 
^ous  sentence  shall  not  apply  with  respect  to  a  contract  year  if 
I  other  entity  has  been  awarded  a  contract  under  subparagraph 

•)■"; 

(C)  by  adding  at  the  end  of  such  subparagraph  the  follow-  Contracts, 
ing:  "Under  the  contract  the  level  of  effort  expended  by  the  . 
organization  on  reviews  under  this  subparagraph  shall  be 
equivalent,  on  a  per  enrollee  basis,  to  the  level  of  effort 
expended  by  the  organization  on  utilization  and  quality 
reviews  performed  with  respect  to  individuals  not  enrolled 
with  an  eligible  organization.";  and 

(D)  by  adding  at  the  end  the  following  additional  new 
subparagraph: 

"(C)  The  Secretary  may  provide,  by  contract  under  competitive 
ocurement  procedures  on  a  State-by-State  basis  in  up  to  25  States, 
•  the  review  described  in  subparagraph  (B)  by  an  appropriate 
tity  (which  may  be  a  peer  review  organization  described  in  that 
bparagraph).  In  selecting  among  States  in  which  to  conduct  such 
mpetitive  procurement  procedures,  the  Secretary  may  not  select 
ates  which,  as  a  group,  have  more  than  50  percent  of  the  total 
imber  of  individuals  enrolled  with  eligible  organizations  under 
:tion  1876.  Under  a  contract  with  an  entity  under  this 
bparagraph — 

"(i)  the  entity  must  be,  or  must  meet  all  the  requirements 
under  section  1152  to  be,  a  utilization  and  quality  control  peer  42  USC  I320c-l. 
review  organization, 

"(ii)  the  contract  must  meet  the  requirement  of  section 
1153(bX3),  and  42  USC  i320c-2. 


Contracts. 
State  and  local 
governments. 
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"(iii)  the  level  of  effort  expended  under  the  contract  shall  b( 
to  the  extent  practicable,  not  less  than  the  level  of  effort  the 
would  otherwise  be  required  under  the  third  sentence  c 
subparagraph  (B)  if  this  subparagraph  did  not  apply.". 

(3)  Identification  of  methods  for  identifying  casi 
OF  SUBSTANDARD  CARE. — Section  1154  of  such  Act  (42  U.S.( 
1320C-3),  as  amended  by  sections  9343(d)(2)  and  9351(a), 
amended  by  adding  at  the  end  the  following  new  subsectioi 

"(f)  The  Secretary,  in  consultation  with  appropriate  experts,  sha 
identify  methods  that  would  be  available  to  assist  peer  revic 
organizations  (under  subsection  (a)(4))  in  identifying  those  case 
which  are  more  likely  than  others  to  be  associated  with  a  quality  ( 
services  which  does  not  meet  professionally  recognized  standards  ( 
health  cara/'. 

(4)  Small-area  analysis. — The  Secretary  of  Health  an 
Human  Services  shall  provide,  to  at  least  12  utilization  an 
quality  control  peer  review  organizations  with  contracts  undt 
part  B  of  title  XI  of  the  Social  Security  Act,  data  and  dat 
processing  assistance  to  allow  each  of  these  organizations  1 
reviev/  and  analyze  small-area  variations,  in  the  service  area  < 
the  organization,  in  the  utilization  of  hospital  and  other  healt 
care  services  for  which  payment  is  made  under  title  XVIII  () 
such  Act. 

(5)  Conforming  amendment. — Section  9405  of  the  Consol 
dated  Omnibus  Budget  Reconciliation  Act  of  1986  is  amended  b 
striking  "January"  and  inserting  "April". 

(6)  Effective  dates. — (A)(i)  Except  as  provided  in  clause  (ii 
the  amendments  made  by  paragraphs  (1)  and  (2)(D)  shall  appl 
to  contracts  as  of  January  1,  1987. 

(ii)  The  amendment  made  by  paragraph  (1)  shall  not  1: 
construed  as  requiring,  before  January  1,  1989,  the  review  ( 
physicians'  services,  other  than  physicians'  services  furnishe 
in  a  hospital,  other  inpatient  facility,  ambulatory  surgic; 
center,  or  rural  health  clinic. 

(B)  The  amendment  made  by  paragraph  (2)(B)  shall  apply  1 
contracts  as  of  April  1,  1987. 

(C)  The  amendment  made  by  paragraph  (2)(C)  shall  apply  1 
review  activities  conducted  by  organizations  on  or  after  Jam 
ary  1,  1988. 

(D)  The  amendment  made  by  paragraph  (3)  becomes  effectiA 
on  the  date  of  the  enactment  of  this  Act. 

(b)  Requiring  Consumer  Representative  on  Peer  Revie' 
Boards.— 

(1)  In  general.— Section  1152  of  such  Act  (42  U.S.C.  1320c- 
is  amended — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  ar 
inserting  ";  and",  and 

(C)  by  adding  at  the  end  the  following  new  paragraph 
"(3)  has  at  least  one  individual  who  is  a  representative  i 

consumers  on  its  governing  body.". 

(2)  Effective  date. — The  amendment  made  by  paragraph  ( 
shall  apply  to  contracts  entered  into  or  renewed  on  or  aft< 
January  1,  1987. 

(c)  Improving  Peer  Review  Responsiveness  to  Beneficiaf 
Complaints.— 


PUBLIC  LAW  99-509— OCT.  21,  1986 


100  STAT.  2047 


(1)  Appropriate  review  of  complaints  required— Section 
1154(a)  of  such  Act  (42  U.S.C.  1320c-3(a)),  as  amended  by  section 
9352(b),  is  further  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(14)  The  organization  shall  conduct  an  appropriate  review  of 
all  written  complaints  about  the  quality  of  services  (for  which 
payment  may  otherwise  be  made  under  title  XVIII)  not  meeting 
professionally  recognized  standards  of  health  care,  if  the  com- 
plaint is  filed  with  the  organization  by  an  individual  entitled  to 
benefits  for  such  services  under  such  title  (or  a  person  acting  on 
the  individual's  behalf).  The  organization  shall  inform  the 
individual  (or  representative)  of  the  organization's  final  disposi- 
tion of  the  complaint.  Before  the  organization  concludes  that 
the  quality  of  services  does  not  meet  professionally  recognized 
standards  of  health  care,  the  organization  must  provide  the 
practitioner  or  person  concerned  with  reasonable  notice  and 
opportunity  for  discussion.". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  complaints  received  on  or  after  the  first  day  of  the 
first  month  that  begins  more  than  9  months  after  the  date  of 
the  enactment  of  this  Act. 

(d)  Sharing  of  Information  by  Peer  Review  Organizations.— 

(1)  In  general.— Subparagraph  (C)  of  section  1160(b)(1)  of 
such  Act  (42  U.S.C.  1320c-9(b)(l))  is  amended  to  read  as  follows: 

"(C)  to  assist  appropriate  State  agencies  recognized  by  the 
Secretary  as  having  responsibility  for  licensing  or  certifi- 
cation of  providers  or  practitioners  or  to  assist  national 
accreditation  bodies  acting  pursuant  to  section  1865  in 
accrediting  providers  for  purposes  of  meeting  the  conditions 
described  in  title  XVIII,  which  data  and  information  shall 
be  provided  by  the  peer  review  organization  to  any  such 
agency  or  body  at  the  request  of  such  agency  or  body 
relating  to  a  specific  case  or  to  a  possible  pattern  of  sub- 
standard care,  but  only  to  the  extent  that  such  data  and 
information  are  required  by  the  agency  or  body  to  carry  out 
its  respective  function  which  is  within  the  jurisdiction  of 
the  agency  or  body  under  State  law  or  under  section  1865;". 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1) 
shall  apply  to  requests  for  data  and  information  made  on  and 
after  the  end  of  the  6-month  period  beginning  on  the  date  of  the 
enactment  of  this  Act. 

(e)  Funding  of  Additional  PRO  Activities.— 

(1)  Through  agreements  with  hospitals,  skilled  nursing 

FACIUTIES,  AND  HOME  HEALTH  AGENCIES.— Section  1866(a)  of  SUCh 

Act  (42  U.S.C.  1395cc(a))  is  amended— 

(A)  in  paragraph  (1)(F)— 

(i)  by  redesignating  clauses  (i),  (ii),  and  (iii),  as 
subclauses  (I),  (II),  and  (III),  respectively, 

(ii)  by  inserting  "(i)"  after  "(F)",  and 

(iii)  by  adding  at  the  end  the  following  new  clause: 
"(ii)  in  the  case  of  hospitals,  skilled  nursing  facilities,  and 

home  health  agencies,  to  maintain  an  agreement  with  a  utiliza- 
tion and  quality  control  peer  review  organization  (which  has  a 
contract  with  the  Secretary  under  part  B  of  title  XI  for  the  area 
in  which  the  hospital,  facility,  or  agency  is  located)  to  perform 
the  functions  described  in  paragraph  (4)(A);";  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
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"(4)(A)  Under  the  agreement  required  under  paragraph  (l)(F)(ii; 
the  peer  review  organization  must  perform  functions  (other  thai 
those  covered  under  an  agreement  under  paragraph  (l)(F)(i))  unde 
the  third  sentence  of  section  1154(a)(4)(A)  and  under  sectioi 
1154(a)(14)  with  respect  to  services,  furnished  by  the  hospital,  faci] 
ity,  or  agency  involved,  for  which  payment  may  be  made  under  thi 
title. 

*'(B)  For  purposes  of  payment  under  this  title,  the  cost  of  such  ai 
agreement  to  the  hospital,  facility,  or  agency  shall  be  considered 
cost  incurred  by  such  hospital,  facility,  or  agency  in  providinj 
covered  services  under  this  title  and  shall  be  paid  directly  by  thi 
Secretary  to  the  peer  review  organization  on  behalf  of  such  hospital 
facility,  or  agency  in  accordance  with  a  schedule  established  by  thi 
Secretary.  j  n| 

"(C)  Such  payments — 

"(i)  shall  be  transferred  in  appropriate  proportions  from  th 
Federal  Hospital  Insurance  Trust  Fund  and  from  the  Federa 
'  Supplementary  Medical  Insurance  Trust  Fund,  without  regan 

to  amounts  appropriated  in  advance  in  appropriation  Acts,  u 
the  same  manner  as  transfers  are  made  for  payment  for  ser\ 
ices  provided  directly  to  beneficiaries,  and 

"(ii)  shall  not  be  less  in  the  aggregate  for  hospitals,  facilities 
and  agencies  for  a  fiscal  year  than  the  amounts  the  Secretar 
determines  to  be  sufficient  to  cover  the  costs  of  such  organiza 
tions'  conducting  the  activities  described  in  subparagraph  (A 
with  respect  to  such  hospitals,  facilities,  or  agencies  unde 
42  use  1320c.  part  B  of  title  XL". 

(2)    Through    agreements    with    health  maintenanc: 

ORGANIZATIONS     AND     COMPETITIVE     MEDICAL     PLANS. — Sectioi 

1876(i)  of  such  Act  (42  U.S.C.  1395mm(i)),  as  amended  by  sectioi 
9312(f)  of  this  subtitle,  is  amended  by  adding  at  the  end  th 
following  new  paragraph: 
"(7)(A)  Except  as  provided  under  section  1154(a)(4)(C),  each  risk 
sharing  contract  with  an  eligible  organization  under  this  sectioi 
shall  provide  that  the  organization  will  maintain  an  agreement  wit] 
a  utilization  and  quality  control  peer  review  organization  (which  ha 
a  contract  with  the  Secretary  under  part  B  of  title  XI  for  the  area  h 
which  the  eligible  organization  is  located)  under  which  the  pee 
review    organization    will    perform    functions    under  sectioi 
1154(aX4)(B)  and  section  1154(a)(14)  (other  than  those  performei 
42  use  1395CC.      under  contracts  described  in  section  1866(a)(1)(F))  with  respect  t 
services,  furnished  by  the  eligible  organization,  for  which  paymen 
may  be  made  under  this  title. 

"(B)  For  purposes  of  payment  under  this  title,  the  cost  of  sucl 
agreement  to  the  eligible  organization  shall  be  considered  a  cos 
incurred  by  a  provider  of  services  in  providing  covered  service 
under  this  title  and  shall  be  paid  directly  by  the  Secretary  to  th 
peer  review  organization  on  behalf  of  such  eligible  organization  h 
accordance  with  a  schedule  established  by  the  Secretary. 
"(C)  Such  payments — 
*  "(i)  shall  be  transferred  in  appropriate  proportions  from  th^ 

Federal  Hospital  Insurance  Trust  Fund  and  from  the  Supple 
mentary  Medical  Insurance  Trust  Fund,  without  regard  t 
amounts  appropriated  in  advance  in  appropriation  Acts,  in  thi 
same  manner  as  transfers  are  made  for  payment  for  service 
provided  directly  to  beneficiaries,  and 
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''(ii)  shall  not  be  less  in  the  aggregate  for  such  organizations 
for  a  fiscal  year  than  the  amounts  the  Secretary  determines  to 
be  sufficient  to  cover  the  costs  of  such  organizations'  conducting 
activities  described  in  subparagraph  (A)  with  respect  to  such 
eligible  organizations  under  part  B  of  title  XL". 

(3)  Effective  date.— 

(A)  Hospitals,  skilled  nursing  facilities,  and  home 
HEALTH  agencies.— The  amendments  made  by  paragraph 
(1)  shall  apply  to  provider  agreements  as  of  October  1,  1987. 

(B)  HMOs  and  cmps.— The  amendment  made  by  para- 
graph (2)  shall  apply  to  risk-sharing  contracts  with  eligible 
organizations,  under  section  1876  of  the  Social  Security  Act, 
asof  April  1,  1987. 
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Part  4— Other  Quauty  and  Efficiency  Measures 

9431.  Independent  quality  review  of  HMO  services. 

9432.  State  utilization  review  systems. 

9433.  Clarification  of  flexibility  for  State  medicaid  payment  systems  for  inpa- 

tient services. 

9434.  Financial  disclosure  requirements  for  HMOs;  civil  money  penalties. 

9435.  COBRA  technical  corrections  and  clarifications  relating  to  the  medicaid 

program. 

:.  9436.  Payment  for  certain  long-term  care  patients  in  hospitals. 

Part  5— Maternal  and  Child  Health 

9441.  Authorization  and  allotment  of  additional  funds. 
:.  9442.  Maternal  and  child  health  and  adoption  clearinghouse. 
:.  9443.  Collection  of  data  relating  to  adoption  and  foster  care. 
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PART  1— COVERAGE  OF  INDIVIDUALS 

SEC.  9401.  OPTIONAL  COVERAGE  OF  POOR  PREGNANT  WOMEN.  INFAN 
AND  CHILDREN. 


(a)  Creation  of  New  Optional  Categorically  Needy  Group 
Section  1902(a)(10)(A)(ii)  of  the  Social  Security  Act  (42  U.£ 
1396a(aX10)(A)(ii))  is  amended— 

(1)  by  striking     or"  at  the  end  of  subclause  (VII)  and  inse 
ing  a  semicolon, 

(2)  by  inserting  "or"  at  the  end  of  subclause  (VIII),  £ 

(3)  by  adding  at  the  end  the  following  new  subclause: 

"(IX)  subject  to  subsection  (1)(4),  who  are  described 
subsection  (1)(1);". 

(b)  Description  of  Group.— Section  1902  of  such  Act  is  amencjjr 
by  inserting  after  subsection  (k)  the  following  new  subsection: 

"(1)(1)  Individuals  described  in  this  paragraph  are — 
"(A)  women  during  pregnancy  (and  during  the  60-day  per 
beginning  on  the  last  day  of  the  pregnancy), 

"(B)  infants  under  one  year  of  age,  Ij^ 
"(C)  children  who  have  attained  one  year  of  age  but  have  i 
attained  two  years  of  age, 

"(D)  children  who  have  attained  two  years  of  age  but  have  i 
attained  three  years  of  age, 

"(E)  children  who  have  attained  three  years  of  age  but  h£ 
not  attained  four  years  of  age,  and 
State  and  local  "(F)  children  who  have  attained  four  years  of  age  but  have  i 

governments.  yet  attained  five  years  of  age, 

who  are  not  described  in  subsection  (a)(10)(A)(i),  whose  fam 
income  does  not  exceed  the  income  level  established  by  the  Sti 
under  paragraph  (2)  for  a  family  size  equal  to  the  size  of  the  fami 
including  the  woman,  infant,  or  child. 

"(2)  For  purposes  of  paragraph  (1),  the  State  shall  establish 
income  level  which  is  a  percentage  (not  more  than  100  percent)!"" 
the  nonfarm  income  official  poverty  line  (as  defined  by  the  Office  jg' 
Management  and  Budget,  and  revised  annually  in  accordance  wi'  j^j 
42  use  9902.        section  673(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  19' ' 
applicable  to  a  family  of  the  size  involved. 

"(3)  Notwithstanding  subsection  (a)(17),  for  individuals  who 
eligible     for     medical     assistance     because     of  subsecti^ 
(aX10XA)(ii)(IX)— 

"(A)  application  of  a  resource  standard  shall  be  at  the  opti 
of  the  State;  ; 

"(B)  any  resource  standard  or  methodology  that  is  appli 
with  respect  to  an  individual  described  in  subparagraph  (A) 
paragraph  (1)  may  not  be  more  restrictive  than  the  resoui 
42  use  1381.  standard  or  methodology  that  is  applied  under  title  XVI; 

"(C)  any  resource  standard  or  methodology  that  is  appli 
with  respect  to  an  individual  described  in  subparagraph  (B),  0 
(D),  (E),  or  (F)  of  paragraph  (1)  may  not  be  more  restrictive  th 
the  corresponding  methodology  that  is  applied  under  the  Sts 
42  use  601.  plan  under  part  A  of  title  IV; 

"(D)  the  income  standard  to  be  applied  is  the  income  stands^; 
established  under  paragraph  (2);  and 

"(E)  family  income  shall  be  determined  in  accordance  wij 
the  methodology  employed  under  the  State  plan  under  part 
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or  E  of  title  IV,  and  costs  incurred  for  medical  care  or  for  any    42  USC  670 
other  type  of  remedial  care  shall  not  be  taken  into  account. 
i^yny  different  treatment  provided  under  this  paragraph  for  such 
I  dividuals  shall  not,  because  of  subsection  (aX17),  require  or  permit 
i  ich  treatment  for  other  individuals. 
.^1"(4)(A)  A  State  plan  may  not  elect  the  option  of  furnishing  medical    State  and  local 
tsistance  to  individuals  described  in  subsection  (aX10)(A)(ii)(IX)  governments. 

iless  the  State  has  in  effect,  under  its  plan  established  under  part 
^  of  title  IV,  payment  levels  that  are  not  less  than  the  payment 

.^els  in  effect  under  its  plan  on  April  17,  1986. 
**'(BXi)  A  State  may  not  elect,  under  subsection  (aXlOXAXiiXIX),  to 
j  ver  only  individuals  described  in  paragraph  (IXA)  or  to  cover  only 
dividuals  described  in  paragraph  dXB). 

"(ii)  A  State  may  not  elect,  under  subsection  (aXlOXAXiiXIX),  to 
^Ver  individuals  described  in  subparagraph  (C),  (D),  (E),  or  (F)  of 
iragraph  (1)  unless  the  State  has  elected,  under  such  subsection,  to 
ver  individuals  described  in  the  preceding  subparagraphs  of  such 
^^ragraph.". 

•  c)  Limited  Benefits  for  Newly  Eligible  Pregnant  Women.— 
ction  1902(aX10)  of  such  Act  (42  U.S.C.  1396a(aX10))  is  amended,  in 
■  e  matter  after  subparagraph  (D) — 

(1)  by  striking  "and"  before  "(VI)",  and 

(2)  by  inserting  before  the  semicolon  at  the  end  the  following: 
and  (VII)  the  medical  assistance  made  available  to  an  individ- 

ual  described  in  subsection  (1X1)(A)  who  is  eligible  for  medical 
assistance  only  because  of  subparagraph  (AXiiXIX)  shall  be 
'    limited  to  medical  assistance  for  services  related  to  pregnancy 
(including  prenatal,  delivery,  and  postpartum  services)  and  to 
other  conditions  which  may  complicate  pregnancy". 
|(d)  Continuation  of  Medical  Assistance  for  Certain  Pregnant 
"OMEN  During  Pregnancy  and  for  Certain  Infants  and  Chil- 
EN  Receiving  Inpatient  Services. — Section  1902(e)  of  such  Act 
I  U.S.C.  1396a(e))  is  amended  by  adding  at  the  end  the  following 
w  paragraphs: 

*"(6)  At  the  option  of  a  State,  if  a  State  plan  provides  medical    State  and  local 
^sistance  for  individuals  under  subsection  (aXlOXAXiiXIX),  the  plan  governments, 
'ay  provide  that  any  woman  described  in  such  subsection  and 

bsection  (IX IXA)  shall  continue  to  be  treated  as  an  individual 

scribed  in  subsection  (aX10XA)(iiXIX)  without  regard  to  any 
"ange  in  income  of  the  family  of  which  she  is  a  member  until  the 

-d  of  the  60-day  period  beginning  on  the  last  day  of  her  pregnancy. 
''"(7)  If  a  State  plan  provides  medical  assistance  for  individuals 
.'ider  subsection  (aXlOXAXiiXIX),  in  the  case  of  an  infant  or  child 

scribed  in  subparagraph  (B),  (C),  (D),  (E),  or  (F)  of  subsection 
'(D- 

'       "(A)  who  is  receiving  inpatient  services  for  which  medical 
assistance  is  provided  on  the  date  the  infant  or  child  attains  the 
1    maximum  age  with  respect  to  which  coverage  is  provided  under 
'    the  State  plan  for  such  individuals,  and 

I      "(B)  who,  but  for  attaining  such  age,  would  remain  eligible  for 
1   medical  assistance  under  such  subsection, 

e  infant  or  child  shall  continue  to  be  treated  as  an  individual 
^'scribed  in  subsection  (aXlOXAXiiXIX)  and  subsection  (IXD  until  the 
d  of  the  stay  for  which  the  inpatient  services  are  furnished.". 

Me)  Conforming  Amendments. — 

r 
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(1)  Section  1902(a)(17)  of  such  Act  (42  U.S.C.  1396(a)(17)) 
amended  by  inserting  "except  as  provided  in  subsection  (1)(3> 
after  "(17)". 

(2)  Section  1903(f)(4)  of  such  Act  (42  U.S.C.  1396b(f)(4)) 
amended  by  inserting  "for  any  individual  described  in  sectif!' 
1902(a)(10)(A)(ii)(IX)  or"  after  "as  medical  assistance". 

(f)  Effective  Dates. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendmeil 
made  by  this  section  shall  apply  to  medical  assistance  furnish 
in  calendar  quarters  beginning  on  or  after  April  1,  1987. 

(2)  (A)  Subparagraph  (C)  of  section  1902(1)(1)  of  the  Soc: 
Security  Act,  as  added  by  subsection  (b)  of  this  section,  shj 
apply  to  medical  assistance  furnished  in  calendar  quarte 
beginning  on  or  after  October  1, 1987. 

(B)  Subparagraph  (D)  of  section  1902(1)(1)  of  the  Social  Secj 
rity  Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply  i 
medical  assistance  furnished  in  calendar  quarters  beginning  <? 
or  after  October  1, 1988. 

(C)  Subparagraph  (E)  of  section  1902(1)(1)  of  the  Social  Sec 
rity  Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply 
medical  assistance  furnished  in  calendar  quarters  beginning 
or  after  October  1,  1989. 

(D)  Subparagraph  (F)  of  section  1902(1)(1)  of  the  Social  Sec 
rity  Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply  |is{ 
medical  assistance  furnished  in  calendar  quarters  beginning  < 
or  after  October  1, 1990. 

(3)  An  amendment  made  by  this  section  shall  become  effecti 
as  provided  in  paragraph  (1)  or  (2)  without  regard  to  whether 
not  final  regulations  to  carry  out  such  amendment  have  bei 
promulgated  by  the  applicable  date. 

SEC.  9402.  OPTIONAI.  COVERAGE  OF  ELDERLY  AND  DISABLED  POOR  F# 
ALL  MEDICAID  BENEFITS. 

(a)  Creation  of  New  Optional  Categorically  Needy  Groups. 

(1)  In  general. — Subsection  (a)(10)(A)(ii)  of  section  1902  of  tl 
Social  Security  Act  (42  U.S.C.  1396a),  as  amended  by  sectic 
9401(a)  of  this  subtitle,  is  amended — 

(A)  by  striking  "or"  at  the  end  of  subclause  (VIII), 

(B)  by  striking  the  semicolon  at  the  end  of  subclause  (I 
and  inserting  ",  or",  and  , 

(C)  by  adding  at  the  end  the  following  new  subclausj 
"(X)  subject  to  subsection  (m)(3),  who  are  described 

subsection  (m)(l);". 

(2)  Description  of  individuals. — Section  1902  of  such  Act 
further  amended  by  adding  after  subsection  (1),  as  added  \ 
section  9401(b)  of  this  subtitle,  the  following  new  subsectio 

"(m)(l)  Individuals  described  in  this  paragraph  are  individuals- 
"(A)  who  are  65  years  of  age  or  older  or  are  disabled  indivi 
uals  (as  determined  under  section  1614(a)(3)), 

"(B)  whose  income  (as  determined  under  section  1612  f( 
purposes  of  the  supplemental  security  income  program)  does  n, 
exceed  an  income  level  established  by  the  State  consistent  y/i[ 
paragraph  (2)(A),  and  f 
"(C)  whose  resources  (as  determined  under  section  1613  k, 
purposes  of  the  supplemental  security  income  program)  do  m 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximu 


lei 
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amount  of  resources  that  an  individual  may  have  and  obtain 
benefits  under  that  program. 
'(2)(A)  The  income  level  established  under  paragraph  (1)(B)  may 
ot  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfarm 
:i);(ficial  poverty  line  (as  defined  by  the  Office  of  Management  and 
ludget,  and  revised  annually  in  accordance  with  section  673(2)  of 
;ie  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
emjmiily  of  the  size  involved. 

■h  "(B)  In  the  case  of  a  State  that  provides  medical  assistance  to 
idividuals  not  described  in  subsection  (a)(10)(A)  and  at  the  State's 
:ci:Dtion,  the  State  may  use  under  paragraph  (IXC)  such  resource  level 
hsii^hich  is  higher  than  the  level  described  in  that  paragraph)  as  may 
Teap  applicable  with  respect  to  individuals  described  in  paragraph 

)(A)  who  are  not  described  in  subsection  (a)(10)(A).". 
ec>  (b)  Requirement  of  Coverage  of  Certain  Pregnant  Women 
r^D  Children  and  Other  Special  Rules.— Section  1902(m)  of  such 
V  et,  as  added  by  subsection  (a)(2),  is  further  amended  by  adding  at 
18  end  the  following  new  paragraphs: 

"(3)  A  State  plan  may  not  provide  coverage  for  individuals  under 
yj  absection  (a)(10)(A)(ii)(X),  unless  the  plan  provides  coverage  of  some 
iir  all  of  the  individuals  described  in  subsection  (1)(1). 

"(4)  Notwithstanding  subsection  (a)(17),  for  individuals  described 
paragraph  (1)  who  are  covered  under  the  State  plan  by  virtue  of 
•yjibsection  (a)(10)(A)(ii)(X)— 

li       "(A)  the  income  standard  to  be  applied  is  the  income  standard 
described  in  paragraph  (1)(B),  and 

"(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs 
incurred  for  medical  care  or  for  any  other  type  of  remedial  care 
shall  not  be  taken  into  account  in  determining  income, 
ny  different  treatment  provided  under  this  paragraph  for  such 
yqyidividuals  shall  not,  because  of  subsection  (a)(17),  require  or  permit 
j  ich  treatment  for  other  individuals.". 

!  (c)  Effective  Date. — The  amendments  made  by  this  section  shall 
^ 'rpply  to  payments  to  States  for  calendar  quarters  beginning  on  or 
:fter  July  1,  1987,  without  regard  to  whether  or  not  final  regulations 
»  carry  out  such  amendments  have  been  promulgated  by  such  date. 

!  SC.  9403.  OPTIONAL  COVERAGE  OF  POOR  MEDICARE  BENEFICIARIES 
ij  FOR  MEDICARE  COST-SHARING  EXPENSES. 

(a)  Eligibility  of  Qualified  Medicare  Beneficiary. — Section 
!f!902(a)(10)  of  the  Social  Security  Act  (42  U.S.C.  139a(a)(10))  is   42  USC  1396a. 


42  USC  1382a. 


State  and  local 
governments. 
42  USC  1396a 
note. 


oiended — 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (C), 

(2)  by  inserting  "and"  at  the  end  of  subparagraph  (D),  ana 

(3)  by  inserting  after  subparagraph  (D)  the  following  new 
subparagraph: 

"(E)  at  the  option  of  a  State,  but  subject  to  subsection 
(m)(3),  for  making  medical  assistance  available  for  medicare 
cost-sharing  (as  defined  in  section  1905(p)(3))  for  qualified 
I  medicare  beneficiaries  described  in  section  1905(p)(l);" 

!  (b)  QuAUFiED  Medicare  Beneficiary  Defined.— Section  1905  of 
ich  Act  (42  U.S.C.  1396d)  is  amended  by  adding  at  the  end  the 
illowing  new  subsection: 

J  "(pXl)  The  term  'qualified  medicare  beneficiary'  means  an 
idividual — 


State  and  local 
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"(A)  who  is  entitled  to  hospital  insurance  benefits  under  pa  i  ^ 
A  of  title  XVIII  (including  an  individual  entitled  to  such  bem 
fits  pursuant  to  an  enrollment  under  section  1818), 

"(B)  who,  but  for  section  1902(a)(10)(E)  and  the  election  of  tli 
State,  is  not  eligible  for  medical  assistance  under  the  plal 
"(C)  whose  income  (as  determined  under  section  1612  ft 
purposes  of  the  supplemental  security  income  program)  does  ne 
exceed  an  income  level  established  by  the  State  consistent  wift 
paragraph  (2)(A),  and 

"(D)  whose  resources  (as  determined  under  section  1613  f( 
purposes  of  the  supplemental  security  income  program)  do  n(: 
exceed  (except  as  provided  in  paragraph  (2)(B))  the  maximui 
amount  of  resources  that  an  individual  may  have  and  obtai 
benefits  under  that  program. 
"(2)(A)  The  income  level  established  under  paragraph  (1)(C)  ms 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  nonfari 
official  poverty  line  (as  defined  by  the  Office  of  Management  ar 
Budget,  and  revised  annually  in  accordance  with  section  673(2)  « 
the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to 
family  of  the  size  involved. 

"(B)  In  the  case  of  a  State  that  provides  medical  assistance  t|iel 
individuals  not  described  in  section  1902(a)(10)(A)  and  at  the  State 
option,  the  State  may  use  under  paragraph  (1)(D)  such  resource  levi 
(which  is  higher  than  the  level  described  in  that  paragraph)  as  ma 
be  applicable  with  respect  to  individuals  described  in  paragrap 
(1)(A)  who  are  not  described  in  section  1902(a)(10)(A).". 

(c)  Limited,  Medicare  Gap-Filung  Benefits. — Section  1902(a)(l(i 
of  such  Act  (42  U.S.C.  1395a(a)(10}),  as  amended  by  section  9401(c)  <|iv 
this  subtitle  and  by  subsection  (a)  of  this  section,  is  amended,  in  th|  ;li 
matter  after  subparagraph  (E) — 

(1)  by  striking  "and"  before  "(VII)",  and  | 

(2)  by  inserting  before  the  semicolon  at  the  end  the  following 
",  and  (VIII)  the  medical  assistance  made  available  to  a  qua! 
fied  medicare  beneficiary  described  in  section  1905(p)(l)  shall  blel 
limited  to  medical  assistance  for  medicare  cost-sharing  (dijill 
scribed  in  section  1905(p)(3)),  subject  to  the  provisions  of  subsec 
tion  (n)  and  section  1916(b)".  I 

(d)  Medicare  Cost-Sharing  Defined. — Section  1905(p)  of  sucild 
Act,  as  added  by  subsection  (b),  is  amended  by  adding  at  the  end  thi 
following: 

"(3)  The  term  'medicare  cost-sharing'  means  the  following  cost 
incurred  with  respect  to  a  qualified  medicare  beneficiary: 

"(A)  Premiums  under  part  B  and  (if  applicable)  under  sectio 
1818. 

"(B)  Deductibles  and  coinsurance  described  in  section  181J 
"(C)  The  annual  deductible  described  in  section  1833(b). 
"(D)  The  difference  between  the  amount  that  is  paid  unde 
section  1833(a)  and  the  amount  that  would  be  paid  under  sue 
section  if  any  reference  to  '80  percent'  therein  were  deemed 
reference  to  '100  percent'. 
Such  term  also  may  include,  at  the  option  of  a  State,  premiums  fo 
enrollment  of  a  qualified  medicare  beneficiary  with  an  eligibl 
organization  under  section  1876.". 

(e)  Payment  Amounts. — Section  1902  of  such  Act,  as  amended  h 
sections  940105)  and  9402(aX2)  of  this  subtitle,  is  further  amended  b 
adding  at  the  end  the  following  new  subsection: 
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paiil  "(n)  In  the  case  of  medical  assistance  furnished  under  this  title  for 
eniriedicare  cost-sharing  respecting  the  furnishing  of  a  service  or  item 

»  a  qualified  medicare  beneficiary,  the  State  plan  may  provide 
;ir^yment  in  an  amount  with  respect  to  the  service  or  item  that 
:aij!sults  in  the  sum  of  such  payment  amount  and  any  amount  of 
fcayment  made  under  title  XVIII  with  respect  to  the  service  or  item 
KKceeding  the  amount  that  is  otherwise  payable  under  the  State 
v:  an  for  the  item  or  service  for  eligible  individuals  who  are  not 

jalified  medicare  beneficiaries.". 
fa:i  (f)  Requirement  of  Coverage  of  Certain  Pregnant  Women  and 

nOlHlLDREN  AND  OtHER  SpECIAL  RuLES.— 

iiinj|      (1)  Requiring  coverage  of  certain  pregnant  women  and 
a;:    children  and  income  standard  to  be  used.— Section  1902(m) 
of  such  Act,  as  added  by  section  9402(a)(2)  of  this  subtitle,  and  as 
amended  by  section  9402(b)  of  this  subtitle,  is  amended— 

(A)  in  paragraph  (3),  by  inserting  "or  coverage  under 
subsection  (a)(10)(E)"  after  ''subsection  (a)(10)(A)(ii)(IX)", 
and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
'(5^  Notwithstanding  subsection  (a)(17),  for  qualified  medicare 

ttbeficiaries  described  in  section  1905(pXl)— 

ale  "(A)  the  income  standard  to  be  applied  is  the  income  standard 
^\    described  in  section  1905(p)(l)(C),  and 

m  "(B)  except  as  provided  in  section  1612(b)(4)(B)(ii),  costs  in- 
ipf]  curred  for  medical  care  or  for  any  other  type  of  remedial  care 
1 1  shall  not  be  taken  into  account  in  determining  income. 
I'JIny  different  treatment  provided  under  this  paragraph  for  such 
c  dividuals  shall  not,  because  of  subsection  (a)(17),  require  or  permit 
fiflich  treatment  for  other  individuals.". 

(2)  Effective  date  of  benefits.— Section  1902(e)  of  such  Act, 
as  amended  by  section  9401(d)  of  this  subtitle,  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 
"(8^  If  an  individual  is  determined  to  be  a  qualified  medicare 
iWmeficiary  (as  defined  in  section  1905(p)(l)),  such  determination 
dJi-all  apply  to  services  furnished  after  the  end  of  the  month  in  which 
selJe  determination  first  occurs.  For  purposes  of  payment  to  a  State 
'  ider  section  1903(a),  such  determination  shall  be  considered  to  be 
iuJilid  for  an  individual  for  a  period  of  12  months,  except  that  a  State 
.:day  provide  for  such  determinations  more  frequently,  but  not  more 
i  equently  than  once  every  6  months  for  an  individual.". 
]6tjj  (g)  Conforming  Amendments. — 

j  (1)  Treatment  of  benefits. — Section  1902(a)(10)(C)  of  such 
Act  (42  U.S.C.  1396a(a)(10)(C))  is  amended,  in  the  matter  before 
clause  (i),  by  inserting  "or  (E)"  after  "subparagraph  (A)". 

(2)  Payment  of  medicare  premiums  and  part  a  deduct- 
ible.—Section  1903(a)(1)  of  such  Act  (42  U.S.C.  1396b(a)(l))  is 
:cf    amended — 

(A)  by  inserting  "deductible  amounts  under  part  A  and" 
after  "(including  expenditures  for", 
II  (B)  by  inserting  "(and,  in  the  case  of  qualified  medicare 

beneficiaries  described  in  section  1905(p)(l),  part  A)"  after 
"premiums  under  part  B",  and 

(C)  by  striking  "or  (B)"  and  inserting  "(B)  are  qualified 
medicare  beneficiaries  described  in  section  1905(p)(l),  or 
(C)". 
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(3)  Timing  of  benefits.— Section  1905(a)  of  such  Act  (a 
U.S.C.  1396d(a))  is  amended,  in  the  matter  before  subdivision  ( 
by  inserting  **or,  in  the  case  of  a  quaHfied  medicare  beneficial 
described  in  subsection  (p)(l),  if  provided  after  the  month  i 
which  the  individual  becomes  such  a  beneficiary"  after  *'makr 
application  for  assistance". 

(4)  COPAYMENTS. — 

(A)  Section  1902(a)(15)  of  such  Act  (42  U.S.C.  1396a(a)(lf 
is  amended  by  inserting  "are  not  qualified  medicare  ben 
ficiaries  (as  defined  in  section  1905(p)(l))  but"  after  "old(* 
who". 

(B)  Subsections  (a)  and  (b)  of  section  1916  of  such  Act  «| 
U.S.C.   1396o)  are  each  amended  by  striking  "sectic*^ 
1902(a)(10)(A)"  and  inserting  "subparagraph  (A)  or  (E) 
section  1902(a)(10)". 

(h)  Effective  Date. — The  amendments  made  by  this  section  appl; 
to  payments  under  title  XIX  of  the  Social  Security  Act  for  calends 
quarters  beginning  on  or  after  July  1,  1987,  without  regard  t 
whether  or  not  final  regulations  to  carry  out  such  amendments  ha^ 
been  promulgated  by  such  date. 
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SEC.  9404.  MEDICAID  ELIGIBILITY  FOR  QUALIFIED  SEVERELY  IMPAIRE 
INDIVIDUALS. 

(a)  As  Categorically  Needy.— Section  1902(a)(10)(A)(i)ai)  of  th 
Social  Security  Act  (42  U.S.C.  1396a(a)(10)(A)(i)(II))  is  amended  b 
inserting  "or  who  are  qualified  severely  impaired  individuals  (£*,£ 
defined  in  section  1905(q))"  after  "title  XVI". 

(b)  Description  of  Qualified  Severely  Impaired  Individuals. 
Section  1905  of  such  Act  (42  U.S.C.  1396d),  as  amended  by  sectio  ct] 
9403(b)  of  this  subtitle,  is  amended  by  adding  at  the  end  the  follov 
ing  new  subsection: 

"(q)  The  term  'qualified  severely  impaired  individual'  means  a^eci 
individual  under  age  65 — 

"(1)  who  for  the  month  preceding  the  first  month  to  whic 
this  subsection  applies  to  such  individual — 

"(A)  received  (i)  a  payment  of  supplemental  securit 
income  benefits  under  section  1611(b)  on  the  basis  ( 
blindness  or  disability,  (ii)  a  supplementary  payment  undejll 
section  1616  of  this  Act  or  under  section  212  of  Public  La^  81) 
93-66  on  such  basis,  (iii)  a  payment  of  monthly  benefil^  se 
under  section  1619(a),  or  (iv)  a  supplementary  paymerfv) 
under  section  1616(c)(3),  and 

"(B)  was  eligible  for  medical  assistance  under  the  Staf 
plan  approved  under  this  title;  and 
"(2)  with  respect  to  whom  the  Secretary  determines  that^l'ii 
"(A)  the  individual  continues  to  be  blind  or  continues  t 
have  the  disabling  physical  or  mental  impairment  on  th 
basis  of  which  he  was  found  to  be  under  a  disability  an(f ' 
except  for  his  earnings,  continues  to  meet  all  non-disabilit] 
related  requirements  for  eligibility  for  benefits  under  titl 
XVI, 

"(B)  the  income  of  such  individual  would  not,  except  fo 
his  earnings,  be  equal  to  or  in  excess  of  the  amount  whic 
would  cause  him  to  be  ineligible  for  payments  under  sectio: 
1611(b)  (if  he  were  otherwise  eligible  for  such  payments 
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"(C)  the  lack  of  eligibility  for  benefits  under  this  title 
would  seriously  inhibit  his  ability  to  continue  or  obtain 
employment,  and 

"(D)  the  individual's  earnings  are  not  sufficient  to  allow 
him  to  provide  for  himself  a  reasonable  equivalent  of  the 
benefits  under  title  XVI  (including  any  federally  adminis- 
tered State  supplementary  payments),  this  title,  and  pub- 
licly funded  attendant  care  services  (including  personal 
care  assistance)  that  would  be  available  to  him  in  the 
absence  of  such  earnings, 
the  case  of  an  individual  who  is  eligible  for  medical  assistance 
^rsuant  to  section  1619(b)  in  June,  1987,  the  individual  shall  be  a 
ahfied  severely  impaired  individual  for  so  long  as  such  individual 
'  »ets  the  requirements  of  paragraph  (2).". 

\c)  Effective  Date. — (1)  The  amendments  made  by  this  section 
j  ply  (except  as  provided  under  paragraph  (2))  to  payments  under 

Tie  XIX  of  the  Social  Security  Act  for  csdendar  quarters  beginning 

^  or  after  July  1,  1987,  without  regard  to  whether  regulations  to 
rplement  such  amendments  are  promulgated  by  such  date. 

- '  2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
X  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 

:Ti5iman  Services  determines  requires  State  legislation  (other  than 
rislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
ditional  requirements  imposed  by  the  amendments  made  by  this 

4|:tion,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 

tth  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 

4  meet  these  additional  requirements  before  the  first  day  of  the 
;  st  calendar  quarter  beginning  after  the  close  of  the  first  regular 

-^sion  of  the  State  legislature  that  begins  after  the  date  of  the 

^actment  of  this  Act. 

J  C.  9405.  CLARIFICATION  OF  ELIGIBILITY  OF  HOMELESS  INDIVIDUALS. 

i^Section  1902(bX2)  of  the  Social  Security  Act  (42  U.S.C.  1396a(bX2)) 
amended  by  inserting  before  the  semicolon  the  following:  ", 
ifc^ardless  of  whether  or  not  the  residence  is  maintained  perma- 
j  ntly  or  at  a  fixed  address". 

^iC.  9406.  PAYMENT  FOR  ALIENS  UNDER  MEDICAID. 

a)  In  General.— Section  1903  of  the  Social  Security  Act  (42  U.S.C. 
jf96b)  is  amended  by  adding  at  the  end  thereof  the  following  new 
;^;ijDsection: 

irii*(vXl)  Notwithstanding  the  preceding  provisions  of  this  section, 
cept  as  provided  in  paragraph  (2),  no  payment  may  be  made  to  a 
:(jate  under  this  section  for  medical  assistance  furnished  to  an  alien 
'  10  is  not  lawfully  admitted  for  permanent  residence  or  otherwise 
.^rmanently  residing  in  the  United  States  under  color  of  law. 
,  r  *{2)  Payment  shall  be  made  under  this  section  for  care  and 
'.jj-vices  that  are  furnished  to  an  alien  described  in  paragraph  (1) 
"  lyif — 

"(A)  such  care  and  services  are  necessary  for  the  treatment  of 
^  an  emergency  medical  condition  of  the  alien,  and 
nt  "(B)  such  alien  otherwise  meets  the  eligibility  requirements 
for  medical  assistance  under  the  State  plan  approved  under  this 
title  (other  than  the  requirement  of  the  receipt  of  aid  or  assist- 
ance under  title  IV,  supplemental  security  income  benefits 
under  title  XVI,  or  a  State  supplementary  payment). 
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''(3)  For  purposes  of  this  subsection,  the  term  'emergency  med 
condition'  means  a  medical  condition  (including  emergency  h' 
and  delivery)  manifesting  itself  by  acute  symptoms  of  suffic 
severity  (including  severe  pain)  such  that  the  absence  of  immed 
medical  attention  could  reasonably  be  expected  to  result  in — 
"(A)  placing  the  patient's  health  in  serious  jeopardy, 
*'(B)  serious  impairment  to  bodily  functions,  or 
"(C)  serious  dysfunction  of  any  bodily  organ  or  part.". 

(b)  Conforming  Amendment. — Section  1902(a)  of  such  Act 
U.S.C.  1396a(a))  is  amended  by  adding  at  the  end  thereof  the  fol] 
ing  new  sentence:  "Notwithstanding  paragraph  (10)(B)  or  any  ot 
provision  of  this  subsection,  a  State  plan  shall  provide  med 
assistance  with  respect  to  an  alien  who  is  not  lawfully  admitted 
permanent  residence  or  otherwise  permanently  residing  in 
United  States  under  color  of  law  only  in  accordance  with  sec.1 
1903(v).". 

(c)  Effective  Date. — 

(1)  Except  as  provided  in  paragraph  (2),  the  amendmt 
made  by  this  section  shall  apply  to  medical  assistance  furnis 
to  aliens  on  or  after  January  1,  1987,  without  regard  to  whet 
or  not  final  regulations  to  carry  out  such  amendments  h 
been  promulgated  by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  un 
title  XIX  of  the  Social  Security  Act  which  the  Secretary 
Health  and  Human  Services  determines  requires  State  legi 
tion  (other  than  legislation  appropriating  funds)  in  order  for 
plan  to  meet  the  additional  requirement  imposed  by  the  ame 
ment  made  in  subsection  (b),  the  State  plan  shall  not  be' 
garded  as  failing  to  comply  with  the  requirements  of  such 
solely  on  the  basis  of  its  failure  to  meet  such  additional  requj 
ment  before  the  first  day  of  the  first  calendar  quarter  beginn 
after  the  close  of  the  first  regular  session  of  the  State  legislate 
that  begins  after  the  date  of  the  enactment  of  this  Act. 

SEC.  9407.  OPTIONAL  PRESUMPTIVE  ELIGIBILITY  PERIOD  FOR  PrI 
NANT  WOMEN. 


(1 


(a)  State  Option.— Section  1902(a)  of  such  Act  (42  U.S.C.  1396a 
is  amended — 

(1)  by  striking  "and"  at  the  end  of  paragraph  (45), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (46)  £ 
inserting  in  lieu  thereof    and",  and 

(3)  by  adding  at  the  end  the  following: 
"(47)  at  the  option  of  the  State,  provide  for  making  ambi 

tory  prenatal  care  available  to  pregnant  women  during; 
presumptive  eligibility  period  in  accordance  with  section  192( 

(b)  Presumptive  Eligibility.— Title  XIX  of  the  Social  Security  i 
is  amended  by  redesignating  section  1920  as  section  1921  and  insc 
ing  after  section  1919  the  following  new  section: 

"presumptive  eligibility  for  pregnant  women 

"Sec.  1920.  (a)  A  State  plan  approved  under  section  1902  it, 
provide  for  making  am.bulatory  prenatal  care  available  to  a  pr 
nant  woman  during  a  presumptive  eligibility  period. 

"(b)  For  purposes  of  this  section —  ; 
"(1)  the  term  'presumptive  eligibility  period'  means,  w:"tl 
respect  to  a  pregnant  woman,  the  period  that —  ^ 
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"(A)  begins  with  the  date  on  which  a  qualified  provider 
^  determines,  on  the  basis  of  preliminary  information,  that 

the  family  income  of  the  woman  does  not  exceed  the 
applicable  income  level  of  eligibility  under  the  State  plan, 
and 

"(B)  ends  with  (and  includes)  the  earlier  of— 

"(i)  the  day  on  which  a  determination  is  made  with 
respect  to  the  eligibility  of  the  woman  for  medical 
assistance  under  the  State  plan, 
1j,  "(ii)  the  day  that  is  45  days  after  the  date  on  which 

]i!  the  provider  makes  the  determination  referred  to  in 

subparagraph  (A),  or 

"(iii)  in  the  case  of  a  woman  who  does  not  file  an 
application  for  medical  assistance  within  14  calendar 
days  after  the  date  on  which  the  provider  makes  the 
determination  referred  to  in  subparagraph  (A),  the 
fourteenth  calendar  day  after  such  determination  is 
made;  and 

"(2)  the  term  'qualified  provider'  means  any  provider  that— 
"(A)  is  eligible  for  payments  under  a  State  plan  approved 
under  this  title, 

"(B)  provides  services  of  the  type  described  in  subpara- 
graph (A)  or  (B)  of  section  1905(a)(2)  or  in  section  1905(a)(9),    42  USC  I396d. 

"(C)  is  determined  by  the  State  agency  to  be  capable  of 
making  determinations  of  the  type  described  in  paracrraph 
(l)(A),and 

"(D)(i)  receives  funds  under— 

"(I)  section  329  or  section  330  of  the  Public  Health 
Service  Act,  or  42  USC  254b, 

"(Il)title  Vofthis  Act;  254e. 
"(ii)  participates  in  a  program  established  under— 

"(I)  section  17  of  the  Child  Nutrition  Act  of  1966,  or    42  USC  1786. 
"(II)  section  4(a)  of  the  Agriculture  and  Consumer 
Protection  Act  of  1973;  or  42  USC  1446a. 

"(iii)  participates  in  a  State  perinatal  program. 
"(c)(1)  The  State  agency  shall  provide  qualified  providers  with — 
"(A)  such  forms  as  are  necessary  for  a  pregnant  woman  to 
'     make  application  for  medical  assistance  under  the  State  plan, 
and 

"(B)  information  on  how  to  assist  such  women  in  completing 
and  filing  such  forms. 

(2)  A  qualified  provider  that  determines  under  subsection 
i)(l)(A)  that  a  pregnant  woman  is  presumptively  eligible  for  medi- 
1  assistance  under  a  State  plan  shall — 

"(A)  notify  the  State  agency  of  the  determination  within  5 
working  days  after  the  date  on  which  determination  is  made, 
and 

"(B)  inform  the  woman  at  the  time  the  determination  is  made 
that  she  is  required  to  make  application  for  medical  assistance 
under  the  State  plan  within  14  calendar  days  after  the  date  on 
which  the  determination  is  made. 
"(3)  A  pregnant  woman  who  is  determined  by  a  qualified  provider 
)  be  presumptively  eligible  for  medical  assistance  under  a  State 
Ian  shall  make  application  for  medical  assistance  under  such  plan 
'ithin  14  calendar  days  after  the  date  on  which  the  determination  is 
lade. 
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"(d)  Notwithstanding  any  other  provision  of  this  title,  ambulate 
prenatal  care  that — 

"(1)  is  furnished  to  a  pregnant  woman — 

"(A)  during  a  presumptive  eligibility  period, 
"(B)  by  a  qualified  provider;  and 
"(2)  is  included  in  the  care  and  services  covered  by  a  Stj 
plan; 

shall  be  treated  as  medical  assistance  provided  by  such  plan 
purposes  of  section  1903.". 

(c)  Conforming  Change.— Section  1903(u)(l)(D)  of  such  Act( 
U.S.C.  1396b(u)(l)(D))  is  amended  by  adding  at  the  end  the  followii 

"(v)  In  determining  the  amount  of  erroneous  excess  paymen 
there  shall  not  be  included  any  erroneous  payments  made 
ambulatory  prenatal  care  provided  during  a  presumptive  eligibil 
period  (as  defined  in  section  1920(b)(1)).". 

(d)  Effective  Date. — The  amendments  made  by  this  section  sh 
apply  to  ambulatory  prenatal  care  furnished  in  calendar  quart€ 
beginning  on  or  after  April  1, 1987,  without  regard  to  whether  or  r 
final  regulations  to  carry  out  such  amendments  have  been  promi 
gated  by  such  date. 

SEC.  9408.  RESPIRATORY  CARE  SERVICES  FOR  VENTILATOR-DEPENDE] 

INDIVIDUALS.  1 

(a)  Required  Services.— Section  1902(e)  of  the  Social  Security  A 
(42  U.S.C.  1396b(e)),  as  amended  by  sections  9401(d)  and  9403(f) 
this  subtitle,  is  further  amended  by  adding  at  the  end  the  followii 
new  paragraph: 

"(9XA)  At  the  option  of  the  State,  the  plan  may  include 
medical  assistance  respiratory  care  services  for  any  individui 
who — 

"(i)  is  medically  dependent  on  a  ventilator  for  life  suppo 
at  least  six  hours  per  day;  ipl, 
"(ii)  has  been  so  dependent  for  at  least  30  consecutiy  ' 
days  (or  the  maximum  number  of  days  authorized  und* 
the  State  plan,  whichever  is  less)  as  an  inpatient; 

"(iii)  but  for  the  availability  of  respiratory  care  service 
would  require  respiratory  care  as  an  inpatient  in  a  hospite 
skilled  nursing  facility,  or  intermediate  care  facility,  ar 
would  be  eligible  to  have  payment  made  for  such  inpatieff 
care  under  the  State  plan; 

**(iv)  has  adequate  social  support  services  to  be  cared  fd 
at  home;  and 
"(v)  wishes  to  be  cared  for  at  home. 
"(B)  The  requirements  of  subparagraph  (A)(ii)  may  be  sati 
fied  by  a  continuous  stay  in  one  or  more  hospitals,  skille 
nursing  facilities,  or  intermediate  care  facilities. 

"(C)  For  purposes  of  this  paragraph,  respiratory  care  service 
means  services  provided  on  a  part-time  basis  in  the  home  of  th 
individual  by  a  respiratory  therapist  or  other  health  car 
professional  trained  in  respiratory  therapy  (as  determined  b 
the  State),  payment  for  which  is  not  otherwise  included  withi 
other  items  and  services  furnished  to  such  individual  as  medics 
assistance  under  the  plan.". 

(b)  Waiver  of  Comparability.— Section  1902(a)(10)  of  such  Ac 
(42  U.S.C.  1396a(a)(10)),  as  amended  by  sections  9401(c),  9403(a),  an 


us. 
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--103(c)  of  this  subtitle,  is  further  amended,  in  the  matter  following 
ibparagraph  (E) — 

(1)  by  striking  "and"  before  "(VIII)";  and 

(2)  by  inserting  before  the  semicolon  at  the  end  thereof  the 
following:  ",  and  (IX)  the  making  available  of  respiratory  care 
services  in  accordance  with  subsection  (e)(9)  shall  not,  by  reason 
of  this  paragraph  (10),  require  the  making  available  of  such 
services,  or  the  making  available  of  such  services  of  the  same 
amount,  duration,  and  scope,  to  any  individuals  not  included 
under  subsection  (eX9)(A),  provided  such  services  are  made 

rj>     available  (in  the  same  amount,  duration,  and  scope)  to  all 
individuals  described  in  such  subsection", 
j  (c)  Conforming  Changes.— 

r  (1)  Section  1905(a)  of  the  Social  Security  Act  (42  U.S.C. 
'  1395d(a)),  as  amended  by  section  1895(c)(3)  of  the  Tax  Reform 
i    Act  of  1986,  is  further  amended—  Ante,  p.  2931. 

'  (A)  by  striking  "and"  at  the  end  of  paragraph  (19), 

^  (B)  by  redesignating  paragraph  (20)  as  paragraph  (21), 

[1^;  and 

"I'!  (C)  by  inserting  after  paragraph  (19)  the  following  new 

paragraph: 

"(20)  respiratory  care  services  (as  defined  in  section 
1902(eX9XC));  and".  Ante,  p.  2060. 

(2)  Section  19020°)  of  the  Social  Security  Act  (42  U.S.C, 
1396a(j)),  as  amended  by  section  1895(cX3)  of  the  Tax  Reform  Act 

I     of  1986,  is  amended  by  striking  "(20)"  and  inserting  in  lieu 
thereof  "(21)".  . 

(3)  Section  1902(aX10XCXiv)  of  the  Social  Security  Act  (42 
^      U.S.C.  1396a(aX10XCXiv)),  as  amended  by  section  1895(cX3)  of  the 

Tax  Reform  Act  of  1986,  is  amended  by  striking  "through  (19)" 
and  inserting  in  lieu  thereof  "through  (20)". 
(d)  Effective  Date.— The  amendments  made  by  this  section  shall    42  USC  1396a 
pply  to  services  furnished  on  or  after  the  date  of  the  enactment  of 
•^'lis  Act. 


MS 


note. 


PART  2— PROVISION  OF  SERVICES  UNDER 
WAIVER  AUTHORITY 

fEfiC  9411.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY- 
BASED  SERVICES  TO  CERTAIN  LOW  INCOME  INDIVIDUALS. 

i  (a)  Waiver  Authority.-  ^   .  ,  ^  a  w.o  iicn 

(1)  Section  1915(cXl)  of  the  Social  Security  Act  (42  U.S.C. 
1396n(cXl))  is  amended— 

(A)  by  inserting  "a  hospital  or'  after   level  of  care  pro- 

videdin",  and  ,     .     .         ...    ^     u  ^  r  " 

(B)  by  striking  out  all  beginning  with    or  but  tor 
through  "State  plan"  the  third  place  it  appears. 

(2)  Section  1915(cX2XB)ofsuch  Act  is  amended- 
^  (A)  in  clause  (i)  by  striking  "skilled  nursing  facility  or 

.  t  f  and  inserting  in  lieu  thereof  "inpatient  hospital,  skilled 

':A  nursing  facility,  or",  and  u    •      4--  ^ 

A  (B)  m  the  matter  following  clause  (in)  by  inserting 

I  "inpatient  hospital,"  after  "need  for". 

I  (3)  Section  1915(cX7)  of  such  Act  is  amended  to  read  as  follows. 
"(7)  In  making  estimates  under  paragraph  (2XD)  m  the  case  of  a 

vaiver  that  applies  only  to  individuals  with  a  particular  illness  or 
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condition  who  are  inpatients  in  hospitals  or  in  skilled  nursing 
intermediate  care  facilities,  the  State  may  determine  the  averaj 
per  capita  expenditure  that  would  have  been  made  in  a  fiscal  ye; 
for  those  individuals  under  the  State  plan  separately  from  till  foil' 
expenditures  for  other  individuals  who  are  inpatients  of  tho,  sen 
respective  facilities.". 

(b)  Providing  Case  Management  Services  to  Patients  Wn 
Certain  Conditions.— Section  1915(g)(1)  of  such  Act  is  amended  I 
adding  at  the  end  the  following:  "A  State  may  limit  the  provision 
case  management  services  under  this  subsection  to  individuals  wil 
acquired  immune  deficiency  syndrome  (AIDS),  or  with  AIDS-relat( 
conditions,  or  with  either,  and  a  State  may  limit  the  provision 
case  management  services  under  this  subsection  to  individuals  wit 
chronic  mental  illness.". 

(c)  Waiver  of  Comparability  Requirement.— The  first  senten( 
of  section  1915(c)(3)  of  such  Act  is  amended  by  striking  all  thi 
follows  "statewideness)"  and  inserting  "and  section  1902(a)(10)(] 
(relating  to  comparability).". 

(d)  Providing  Certain  Other  Services  to  Patients  Wit 
Chronic  Mental  Illness.— Section  1915(c)(4)(B)  of  such  Act 
amended  by  inserting  before  the  period  at  the  end  the  followini 
"and  for  day  treatment  or  other  partial  hospitalization  service 
psychosocial  rehabilitation  services,  and  clinic  services  (whether  c 
not  furnished  in  a  facility)  for  individuals  with  chronic  ment? 
illness". 

(e)  Effective  Date. — The  amendments  made  by  this  section  sha 
apply  to  applications  for  waivers  (or  renewals  thereof)  approved  o 
or  after  the  date  of  the  enactment  of  this  Act. 


SEC.  9412.  WAIVER  AUTHORITY  FOR  CHRONICALLY  MENTALLY  ILL  AN 
FRAIL  ELDERLY. 


l(b)I 


(a)  Chronically  Mentally  III  Demonstration  Program.— 

(1)  The  Secretary  of  Health  and  Human  Services  may,  i: 
accordance  with  this  subsection,  waive  certain  provisions  of  titl 
XIX  of  the  Social  Security  Act  in  order  to  allow  States  t 
implement  demonstration  programs  to  improve  the  continuit} 
quality,  and  cost-effectiveness  of  mental  health  services  avail 
able  to  chronically  mentally  ill  medicaid  beneficiaries. 

(2)  A  waiver  shall  be  granted  under  this  subsection  wit] 
respect  to  a  demonstration  program  only  if — 

(A)  the  demonstration  program  has  been  awarded  a  gran 
from  the  Robert  Wood  Johnson  Foundation  and  the  Depart 
ment  of  Housing  and  Urban  Development  under  thei 
"Program  for  the  Chronically  Mentally  111", 

(B)  the  State  provides  assurances  satisfactory  to  the  Sec  lb 
retary  that  under  such  waiver—  ' 

(i)  the  average  per  capita  expenditure  estimated  b] 
the  State  in  any  fiscal  year  for  medical  assistance  fo; 
mental  health  services  provided  with  respect  to  individ 
uals  covered  under  the  program  does  not  exceed  10( 
percent  of  the  average  per  capita  expenditure  that  th< 
State  reasonably  estimates  would  have  been  made  ir 
that  fiscal  year  for  expenditures  under  the  State  plar 
for  such  services  for  such  individuals  if  the  waiver  hac 
not  been  granted,  and 
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(ii)  there  will  be  no  reduction  or  limitation  in  benefits 
to  a  medicaid  beneficiary  under  the  program. 

(3)  The  authority  under  this  subsection  extends  only  to  the 
following,  as  they  relate  to  the  provision  of  mental  health 
services: 

(A)  A  waiver  of  the  requirements  of  sections  1902(a)(1), 
1902(a)(10)(B),  1902(a)(23),  and  1902(a)(30)  and  clauses  (i)  and 
(ii)  of  section  1903(m)(2)  of  the  Social  Security  Act. 

(B)  Including  as  "medical  assistance"  under  the  State 
plan  case  management  services  with  respect  to  mentally  ill 
patients,  habilitation  services  (as  defined  in  section 
1915(cX5)  of  such  Act),  day  treatment  or  other  partial  hos- 
pitalization services,  residential  services  (other  than  room 
and  board),  psychosocial  rehabilitation  services,  clinic  serv- 
ices (whether  or  not  furnished  in  a  facility),  and  such  other 
services  as  the  State  may  request  and  the  Secretary  may 
approve  for  individuals  covered  under  the  demonstration 
project. 

(4)  (A)  A  waiver  under  this  subsection  shall  be  for  an  initial 
term  of  three  years  which  may  be  extended  for  an  additional 
two-year  term.  The  request  of  a  State  for  extension  of  such  a 
waiver  shall  be  deemed  granted  unless  the  Secretary  denies 
such  request  in  writing  within  90  days  after  the  date  of  its 
submission  to  the  Secretary. 

(B)  The  authority  to  approve  a  waiver  under  this  subsection 
extends  only  during  the  five-year  period  beginning  on  October  1, 
1986. 

(5)  Subsections  (c)(6)  and  (e)(1)  of  section  1915  of  the  Social 
Security  Act  shall  apply  to  a  waiver  under  this  subsection  in  the 
same  manner  as  they  apply  to  a  waiver  under  that  section. 

(6)  The  Secretary  shall  report,  not  later  than  January  1,  1993, 
to  Congress  on  the  cost,  accessibility,  utilization,  and  quality  of 
services  provided  under  waivers  granted  under  this  subsection. 

ri(b)  Frail  Elderly  Demonstration  Project  Waivers.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  grant 
waivers  of  certain  requirements  of  titles  XVIII  and  XIX  of  the 
Social  Security  Act  to  not  more  than  10  public  or  nonprofit 
private  community-based  organizations  to  enable  such  organiza- 
tions to  provide  comprehensive  health  care  services  on  a 
capitated  basis  to  frail  elderly  patients  at  risk  of  institutional- 
ization. 

(2XA)  Except  as  provided  in  subparagraph  (B),  the  terms  and 
conditions  of  a  waiver  granted  pursuant  to  this  subsection  shall 
be  substantially  the  same  as  the  terms  and  conditions  of  the  On 
Lok  waiver  (referred  to  in  section  603(c)  of  the  Social  Security 
Amendments  of  1983  and  extended  by  section  9220  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985). 

(B)  In  order  to  receive  a  waiver  under  this  subsection,  an 
organization  must  be  awarded  a  grant  from  the  Robert  Wood 
Johnson  Foundation. 

(C)  Subject  to  subparagraph  (B),  any  waiver  granted  pursuant 
to  this  subsection  shall  be  for  an  mitial  period  of  3  years.  The 
Secretary  may  extend  such  waiver  beyond  such  mitial  period 
for  so  long  as  the  Secretary  finds  that  the  organization  complies 
with  the  terms  and  conditions  described  in  subparagraphs  (A) 
and  (B). 
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SEC.  9413.  CONTINUATION   OF  "CASE-MANAGED   MEDICAL   CARE  FO 
NURSING  HOME  PATIENTS"  DEMONSTRATION  PROJECT. 

(a)  Approval  of  Application.— The  Secretary  of  Health  ari 
Human  Services  shall  approve  any  application  for  a  waiver  of  an 
requirement  of  title  XVIII  or  XIX  of  the  Social  Security  Act  ne( 
essary  to  provide  for  continuation,  from  July  1,  1987,  throug 
June  30,  1989,  of  the  ''Case-Managed  Medical  Care  for  Nursin 
Home  Patients"  demonstration  project  (#95-P-98346/l-01)  carrieC 
out  pursuant  to  section  222  of  the  Social  Security  Amendments  c 
1972,  section  402  of  the  Social  Security  Amendments  of  1967,  an 
section  1115  of  the  Social  Security  Act  by  the  Department  of  Publi 
Welfare,  Commonwealth  of  Massachusetts. 

(b)  Terms  and  Conditions.— The  Secretary's  approval  of  an  ai 
plication  (or  renewal  of  an  application)  under  subsection  (a)  shall  b 
on  the  same  terms  and  conditions  as  applied  to  the  demonstration 
project  on  July  1, 1986.  j(e) 

SEC.  9414.  NEW  JERSEY  RESPITE  CARE  PILOT  PROJECT.  t 

(a)  Establishment.— The  Secretary  of  Health  and  Human  Serv 
ices  (in  this  section  referred  to  as  the  "Secretary")  shall  enter  int 
an  agreement  with  the  State  of  New  Jersey  (in  this  section  referred 
to  as  the  "State")  for  the  purpose  of  conducting  a  pilot  project  (i^ 
this  section  referred  to  as  the  "project")  under  title  XIX  of  the  Soci^^ 
Security  Act  for  providing  respite  care  services  for  elderly  an( 
disabled  individuals  in  order  to  determine  the  extent  to  which 

(1)  the  provision  of  necessary  respite  care  services  to  individ 
uals  at  risk  of  institutionalization  will  delay  or  avert  the  neecijtie 
for  institutional  care,  and 

(2)  respite  care  services  enhance  and  sustain  the  role  of  th^p 
family  in  providing  long-term  care  services  for  elderly  anc 
disabled  individuals  at  risk  of  institutionalization. 

(b)  Conditions. — The  agreement  with  the  Secretary  under  this 
section  shall — 

(1)  provide  that  the  project  shall  be  administered  by  a  State 
health  services  agency  designated  for  such  purpose  by  the  Gov- 
ernor (which  may  be  the  State  agency  administering  or  respon- 
sible for  the  administration  of  the  State  plan  for  medical  assist- 
ance under  title  XIX  of  the  Social  Security  Act),  || 

(2)  provide  that  if  the  project  imposes  any  cost  sharing!  (a 
requirements  on  participants  who  are  eligible  for  benefits  undei*  iidj 
title  XIX  of  the  Social  Security  Act,  such  requirements  shall  b^i  lei 
imposed  only  in  accordance  with  the  provisions  of  section  1916  "( 
of  such  Act,  "ft 

(3)  provide  for  a  system  of  review  to  assure  that  respite  care' 
services  are  provided  only  to  individuals  reasonably  determined^ 
to  be  in  need  of  such  services,  and  * 

(4)  meet  such  other  requirements  as  the  Secretary  may  estab-f'' 
lish  for  the  proper  and  efficient  implementation  of  the  project.  |J 

(c)  Definition.— For  purposes  of  this  section,  the  term  "respite 
care  services"  shall  include — 

(1)  short-term  and  intermittent — 

(A)  companion  or  sitter  services  (paid  as  well  as 
volunteer), 

(B)  homemaker  and  personal-care  services, 

(C)  adult  day  care,  and 

(D)  inpatient  care  in  a  hospital,  a  skilled  nursing  facility, 
or  an  intermediate  care  facility  (not  to  exceed  a  total  of  14 
days  for  any  individual);  and 
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(2)  peer  support  and  training  for  family  caregivers  (using 
informal  support  groups  and  organized  counseling), 
(d)  Payments.— The  agreement  under  this  section  shall  be 
:...5ntered  into  between  the  Secretary  and  the  State  agency  designated 
::;>y  the  Governor.  Under  such  agreement  the  Secretary  shall  pay  to 
^.  he  State,  as  in  additional  payment  under  section  1903  of  the  Social 
l:;5ecurity  Act  for  each  quarter,  an  amount  equal  to  50  percent  of  the 
rJ;-easonable  costs  incurred  by  such  State  during  such  quarter  in 
• -jroviding  respite  care  services  under  the  project  for  elderly  and 
:;.,lisabled  individuals  who  are  eligible  for  medical  assistance  under 
^  "•he  State  plan  approved  under  title  XIX  of  such  Act  (or  who  would 
'^•^•e  eligible  if  coverage  under  such  plan  was  as  broad  as  allowed 

mder  Federal  law).  The  Federal  payment  shall  not  exceed 
fJ:i,000,000  for  fiscal  year  1987,  and  $2,000,000  for  each  of  the  fiscal 
^^-ears  1988,  1989,  and  1990.  No  payments  shall  be  made  pursuant  to 
'^%is  section  for  any  fiscal  year  beginning  after  September  30,  1990. 

I  (e)  DuRATiON.~The  project  under  this  section  shall  be  of  a  maxi- 

num  duration  of  four  years,  plus  an  additional  time  period  of  up  to 

I  ix  months  for  final  evaluation  and  reporting, 
■^f  (f)  Reports.— The  State  shall  arrange  for  an  independent  evalua- 
tion of  the  project  and  shall  transmit  the  evaluation  to  the  Secretary 
"-^lot  more  than  six  months  after  the  conclusion  of  project. 
^  (g)  Provisions  Subject  to  Waiver.— At  the  request  of  the  State, 

'he  Secretary  shall  waive  the  following  provisions  of  title  XIX  of  the 
~|iocial  Security  Act  as  they  relate  to  the  pilot  project:  section 
';T902(aXl),  section  1902(a)(10)(B),  section  1902(a)(13),  and  section 
'•|'902(a)(30).  The  Secretary  may  not  waive  any  other  provision  of  such 
^  itle  with  respect  to  the  pilot  project. 

.d  EC.  9415.  INAPPLICABILITY  OF  PAPERWORK  REDUCTION  ACT. 

^  Notwithstanding  any  other  provision  of  law,  chapter  35  of  title  44, 
Tnited  States  Code,  shall  not  apply  to  information  required  to  carry 
ut  any  provision  of  this  part  or  the  amendments  made  by  this  part. 

PART  3— PAYMENTS 
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EC.  9421.  HOLDING  STATES  HARMLESS  IN  FISCAL  YEAR  1987  AGAINST  A 
DECREASE    IN    THE    FEDERAL    MEDICAL  ASSISTANCE 
n  PERCENTAGE. 

ja  (a)  In  General.— Section  9528  of  the  Consolidated  Omnibus 
J^'&udget  Reconciliation  Act  of  1985  is  amended  by  adding  at  the  end 
9  following  new  subsection: 

fc)  Hold  Harmless  Provision.— Notwithstanding  subsection  (b), 
r  calendar  quarters  occurring  during  fiscal  year  1987  and  only  for 
...  jrposes  of  making  payment  to  a  State  under  section  1903  of  the 
.^.l^ocial  Security  Act,  the  amendments  made  by  subsection  (a)  shall 
t  ot  apply  to  a  State  if  the  effect  of  the  applying  the  amendments 
.i^L'Ould  be  to  reduce  the  amount  of  payment  made  to  the  State  under 
'  ^-^at  section.". 

Id)  Effective  Date. — The  amendment  made  by  subsection  (a) 
.all  be  effective  as  though  it  had  been  included  in  the  Consolidated 
•mnibus  Budget  Reconciliation  Act  of  1985  at  the  time  of  its 
^nactment. 

EC.  9422.  WAIVER  OF  CERTAIN  REQUIREMENTS. 

Notwithstanding  the  three-month  limitation  set  forth  in  sections 
902(aX34)  and  1905(a)  of  the  Social  Security  Act,  payment  may  be 
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made  under  title  XIX  of  such  Act  with  respect  to  care  and  services 
provided  by  the  Medical  University  of  South  Carolina,  after  Septem- 
ber 30,  1984,  and  before  July  1, 1985,  to  individuals — 

(1)  who  are  not  described  in  section  1902(a)(10)(A)  of  such  Act, 

(2)  who,  upon  application,  would  have  been  eligible  as  individ- 
uals under  the  age  of  18  or  pregnant  women,  for  medical 
assistance  under  the  State  plan  approved  under  such  title  at  the 
time  such  care  and  services  were  provided,  and 

(3)  who,  not  later  than  six  months  after  the  date  of  the 
enactment  of  this  Act,  are  determined  by  the  State  agency 
administering  or  supervising  the  administration  of  such  plan  to 
have  been  so  eligible. 

PART  4— OTHER  QUALITY  AND  EFFICIENCY 
MEASURES 

SEC.  9431.  INDEPENDENT  QUALITY  REVIEW  OF  HMO  SERVICES. 

(a)  In  General.— Section  1902(a)(30)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(a)(30))  is  amended— 

(1)  by  inserting  "and"  at  the  end  of  subparagraph  (B),  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  provide  a  utilization  and  quality  control  peer  review 

organization  (under  part  B  of  title  XI)  or  a  private  accreditation 
body  to  conduct  (on  an  annual  basis)  an  independent,  external 
review  of  the  quality  of  services  furnished  under  each  contract 
under  section  1903(m),  with  the  results  of  such  review  made 
available  to  the  State  and,  upon  request,  to  the  Secretary,  the 
Inspector  General  in  the  Department  of  Health  and  Human 
Services,  and  the  Comptroller  General;". 

(b)  Conforming  Amendments. — (1)  Section  1902(d)  of  such  Act  (42 
U.S.C.  1396a(d))  is  amended  by  inserting  "(including  quality  review 
functions  described  in  subsection  (a)(30)(C))"  after  "medical  or  utili- 
zation review  functions". 

(2)  Section  1903(a)(3)(C)  of  such  Act  (42  U.S.C.  1396b(a)(3)(C))  is 
amended  by  inserting  "or  quality  review"  after  "medical  and  utiliza-i 
tion  review". 

(c)  Effective  Date. — The  amendments  made  by  this  section  apply 
to  payments  under  title  XIX  of  the  Social  Security  Act  for  calendar 
quarters  beginning  on  or  after  July  1,  1987,  without  regard  tc 
whether  or  not  final  regulations  to  carry  out  such  amendments  have 
been  promulgated  by  such  date. 

SEC.  9432.  STATE  UTILIZATION  REVIEW  SYSTEMS. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  may  not,  during  the 
period  beginning  with  the  date  of  the  enactment  of  this  Act  and 
ending  with  the  date  that  is  180  days  after  the  day  on  which  the 
report  required  by  subsection  (b)  is  submitted  to  the  Congress 
publish  final  or  interim  final  regulations  requiring  a  State  plan 
approved  under  title  XIX  of  the  Social  Security  Act  to  include  a 
program  requiring  second  surgical  opinions  or  a  program  of  in- 
patient hospital  preadmission  review. 

(b)  Report. —  ^ 

(1)  The  Secretary  shall  report  to  Congress,  by  not  later  thar 
October  1,  1988,  for  each  State  in  a  representative  sample  oj 
States — 
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(A)  the  identity  of  those  procedures  which  are  high 
volume  or  high  cost  procedures  among  patients  who  are 
covered  under  the  State  medicaid  plan, 

(B)  the  payment  rates  under  those  plans  for  such  proce- 
dures, and  the  aggregate  annual  payment  amounts  made 
under  such  plans  for  such  procedures  (including  the  Federal 
share  of  such  payment  amounts), 

(C)  the  rate  at  which  each  such  procedure  is  performed  on 
medicaid  patients  and  (to  the  extent  that  data  are  avail- 
able) comparisons  to  the  rate  at  which  such  procedure  is 
performed  on  patients  of  comparable  age  who  are  not 
medicaid  patients, 

(D)  with  respect  to  each  such  procedure— 

(i)  the  number  of  board  certified  or  board  eligible  Physicians, 
physicians  in  the  State  who  provide  care  and  services 

to  medicaid  patients  and  who  perform  the  procedure, 
and 

(ii)  in  the  case  of  a  State  with  a  mandatory  second 
surgical  opinion  program  in  operation,  the  number  of 
physicians  described  in  clause  (i)  who  provide  second 
opinions  (of  the  type  described  in  section  1164  of  the 

Social  Security  Act)  for  the  procedure  at  prevailing  Ante,  p.  196. 
payment  rates  under  the  State  medicaid  plan,  and 

(E)  in  the  case  of  a  State  with  a  mandatory  second  Hospitals, 
surgical  opinion  program  or  a  program  of  inpatient  hospital 
preadmission  review  in  operation,  a  description  of — 

(i)  the  extent  to  which  such  program  impedes  access 
to  necessary  care  and  services,  and 

(ii)  the  measures  that  the  State  has  taken  to  address   Rural  areas, 
such  impediments,  particularly  in  rural  areas. 

(2)  Such  report  shall  also  include  a  list  of  those  surgical 
procedures  which  the  Secretary  believes  meet  the  following 
criteria  and  for  which  a  mandatory  second  opinion  program 
under  medicaid  plans  may  be  appropriate: 

(A)  The  procedure  is  one  which  generally  can  be  post- 
poned without  undue  risk  to  the  patient. 

(B)  The  procedure  is  a  high  volume  procedure  among 
patients  who  are  covered  under  State  medicaid  plans  or  is  a 
high  cost  procedure. 

(C)  The  procedure  has  a  comparatively  high  rate  of  Physicians, 
nonconfirmation  upon  examination  by  another  qualified 
physician,  there  is  substantial  geographic  variation  in  the 

rates  of  performance  of  the  procedure,  or  there  are  other 
reasons  why  requiring  second  opinions  for  100  percent  of 
such  procedures  would  be  cost  effective. 

(3)  The  representative  sample  of  States  required  to  be  Hospitals, 
included  in  the  report  shall  include  States  with  mandatory 

second  surgical  opinion  programs  in  operation,  States  with 
programs  of  inpatient  hospital  preadmission  review  in  oper- 
ation, and  States  with  neither  such  program  in  operation. 

(4)  In  this  subsection,  the  term  "medicaid  plan  means  a  State 
plan  approved  under  title  XIX  of  the  Social  Security  Act. 

(c)Study^^  Secretary  shall  conduct  a  study  of  the  utilization  of 
selected  medical  treatments  and  surgical  procedures  by  medic- 
aid beneficiaries  in  order  to  assess  the  appropriateness,  neces- 
sity, and  effectiveness  of  such  treatments  and  procedures. 

(2)  The  study  shall  analyze  the  extent  to  which  there  is 
significant  variation  in  the  rate  of  utilization  by  medicaid  bene- 
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ficiaries  of  selected  treatments  and  procedures  for  different 
geographic  areas  within  States  and  among  States. 

(3)  The  study  shall  also  identify  underutilized,  medically  nec- 
essary treatments  and  procedures  for  which — 

(A)  a  failure  to  furnish  could  have  an  adverse  effect  on* 
health  status,  and 

(B)  the  rate  of  utilization  by  medicaid  beneficiaries  is 
significantly  less  than  the  rate  for  comparable,  age-adjusted 
populations. 

(4)  The  study  shall  be  coordinated,  to  the  extent  practicable, 
with  the  research  program  established  pursuant  to  section 
1875(c)  of  the  Social  Security  Act,  with  particular  regard  to  the'f 
relationship  of  the  variations  described  in  paragraph  (2)  to'r 
patient  outcomes. 

(5)  The  Secretary  shall  report  the  results  of  the  study  to  the 
Congress  not  later  than  January  1,  1990.  'f^"^ 

SEC.  9433.  CLARIFICATION  OF  FLEXIBILITY  FOR  STATE  MEDICAID  PAY- 
MENT SYSTEMS  FOR  INPATIENT  SERVICES. 

(a)  In  General.— Section  2173  of  the  Omnibus  Budget  Reconcili- 
ation Act  of  1981  (Public  Law  97-35,  95  Stat.  809)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(d)  Section  1902  of  such  Act  is  further  amended  by  inserting 
before  subsection  (i)  the  following  new  subsection: 

"  '(h)  Nothing  in  this  title  (including  subsections  (a)(13)  and  (a)(30) 
of  this  section)  shall  be  construed  as  authorizing  the  Secretary  to 
limit  the  amount  of  payment  adjustments  that  may  be  made  under  a 
plan  under  this  title  with  respect  to  hospitals  that  serve  a  dispropor- 
tionate number  of  low-income  patients  with  special  needs.' 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  as  though  it  was  included  in  the  enactment  of  th^py 
Omnibus  Budget  Reconciliation  Act  of  1981  (Public  Law  97-35).lttl 

SEC.  9434.  FINANCIAL  DISCLOSURE  REQUIREMENTS  FOR  HMOS;  CJVII^i 
MONEY  PENALTIES.  ^ 

(a)  Disclosure  of  Interlocking  Relationships. — 

(1)  Section  1903(m)  of  the  Social  Security  Act  (42  U.S.Cjfeti 
1396b(m))  is  amended — 

(A)  in  paragraph  (2)(A) — 

(i)  by  striking  "and"  at  the  end  of  clause  (vi), 

(ii)  by  striking  the  period  at  the  end  of  clause  (vii)  andi 
inserting    and",  and 

(iii)  by  adding  after  clause  (vii)  the  following  ne 
clause: 

"(viii)  such  contract  provides  for  disclosure  of  information  in 
accordance  with  section  1124  and  paragraph  (4)  of  this  subsec- 
tion."; and 

(B)  by  adding  at  the  end  the  following  new  paragraphjfa 
"(4)(A)  Each  health  maintenance  organization  which  is  not  a^hl 

qualified  health  maintenance  organization  (as  defined  in  section|i,o 
1310(d)  of  the  Public  Health  Service  Act)  must  report  to  the  State)  ' 
and,  upon  request,  to  the  Secretary,  the  Inspector  General  of  the 
Department  of  Health  and  Human  Services,  and  the  Comptroller 
General  a  description  of  transactions  between  the  organization  and 
a  party  in  interest  (as  defined  in  section  1318(b)  of  such  Act), 
including  the  following  transactions: 
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"(i)  Any  sale  or  exchange,  or  leasing  of  any  property  between 
the  organization  and  such  a  party. 

"(ii)  Any  furnishing  for  consideration  of  goods,  services 
(including  management  services),  or  facilities  between  the 
organization  and  such  a  party,  but  not  including  salaries  paid  to 
employees  for  services  provided  in  the  normal  course  of  their 
,  emplo3Tnent. 

L         "(iii)  Any  lending  of  money  or  other  extension  of  credit 

I       between  the  organization  and  such  a  party. 

':The  State  or  Secretary  may  require  that  information  reported 
respecting  an  organization  which  controls,  or  is  controlled  by,  or  is 
jnder  common  control  with,  another  entity  be  in  the  form  of  a 
:onsolidated  financial  statement  for  the  organization  and  such 
entity. 

**(B)  Each  organization  shall  make  the  information  reported 
pursuant  to  subparagraph  (A)  available  to  its  enroUees  upon  reason- 
able request.". 

(2)  Section  1903(m)(2)(A)(iii)  of  the  Social  Security  Act  (42 
U.S.C.  1396b(mX2XA)(iii))  is  amended  by  inserting  before  the 
semicolon  the  following:  "and  under  which  the  Secretary  must 
provide  prior  approval  for  contracts  providing  for  expenditures 
in  excess  of  $100,000". 

(3)  (A)  The  amendments  made  by  paragraph  (1)  shall  take 
effect  6  months  after  the  date  of  the  enactment  of  this  Act. 

(B)  The  amendment  made  by  paragraph  (2)  shall  take  effect 
on  the  date  of  the  enactment  of  this  Act  and  shall  apply  to 
contracts  entered  into,  renewed,  or  extended  after  the  end  of  the 
30-day  period  beginning  on  the  date  of  the  enactment  of  this 
Act. 

Ob)  Civil  Money  Penalties.— Section  1903(m)  of  the  Social  Secu- 
iji  ity  Act,  as  amended  by  subsection  (a),  is  further  amended  by  adding 
it  the  end  the  following  new  paragraph: 

*'(5XA)  Any  entity  with  a  contract  under  this  subsection  that  fails 
ubstantially  to  provide  medically  necessary  items  and  services  that 
ire  required  (under  law  or  such  contract)  to  be  provided  to  individ- 
lals  covered  under  such  contract,  if  the  failure  has  adversely  af- 
fected (or  has  a  substantial  likelihood  of  adversely  affecting)  these 
ndividuals,  is  subject  to  a  civil  money  penalty  of  not  more  than 
10,000  for  each  such  failure. 

"(B)  The  provisions  of  section  11 28 A  (other  than  subsection  (a)) 
hall  apply  to  a  civil  money  penalty  under  subparagraph  (A)  in  the 
ame  manner  as  they  apply  to  a  civil  money  penalty  under  that 
Section.". 

EC.  9435.  COBRA    TECHNICAL    CORRECTIONS    AND  CLARIFICATIONS 
RELATING  TO  THE  MEDICAID  PROGRAM. 

(a)  Maintenance  Income  Standards.— Section  9502(j)(4)  of  the 
jlonsolidated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amended 
y  striking  out  "on  or  after"  and  inserting  in  lieu  thereof  "before, 
;n,  or  after". 

1  (b)  Hospice  Care  for  Dual  Eligibles.— 

I        (1)  Section  1902(aX13)(D)  of  the  Social  Security  Act,  as   42  USCl396a. 
amended  by  sections  9505(c)(1)  and  9509(aX4)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985,  is  amended  by 
inserting  before  the  first  semicolon  the  following:  "and  for 
payment  of  amounts  under  section  1905(oX3)". 
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(2)  Section  1905(o)  of  the  Social  Security  Act,  as  amended  by 
section  9505(a)(2)  of  the  Consolidated  Omnibus  Budget  Reconcili- 
ation Act  of  1985,  is  amended  by  adding  at  the  end  the  following" 
new  paragraph: 

"(3)  In  the  case  of  a  State  which  elects  not  to  provide  medical 
assistance  for  hospice  care,  but  provides  medical  assistance  for 
skilled  nursing  or  intermediate  care  facility  services  with  re- 
spect to  an  individual — 

"(A)  who  is  residing  in  a  skilled  nursing  or  intermediate^ 
care  facility  and  is  receiving  medical  assistance  for  services 
in  such  facility  under  the  plan, 

"(B)  who  is  entitled  to  benefits  under  part  A  of  title  XVIII i 
and  has  elected,  under  section  1812(d),  to  receive  hospicet 
care  under  such  part,  and  ' 
"(C)  with  respect  to  whom  the  hospice  program  under 
such  title  and  the  skilled  nursing  or  intermediate  carei 
facility  have  entered  into  a  written  agreement  under  whichi 
the  program  takes  full  responsibility  for  the  professional 
management  of  the  individual's  hospice  care  and  the  facil-i 
ity  agrees  to  provide  room  and  board  to  the  individual,, 
instead  of  any  payment  otherwise  made  under  the  plan  withi 
respect  to  the  facility's  services,  the  State  shall  provide  for 
payment  to  the  hospice  program  of  an  amount  equal  to  the> 
amounts  allocated  under  the  plan  for  room  and  board  in  the' 
facility,  in  accordance  with  the  rates  established  under  section 
1902(a)(13),  and,  if  the  individual  is  an  individual  described  in 
section  1902(a)(10)(A),  shall  provide  for  payment  of  any  coinsur- 
ance amounts  imposed  under  section  1813(a)(4).  For  purposes  of 
this  paragraph  and  section  1902(a)(13)(D),  the  term  'room  and 
board'  includes  performance  of  personal  care  services,  including 
assistance  in  activities  of  daily  living,  in  socializing  activities, 
administration  of  medication,  maintaining  the  cleanliness  of  a, 
resident's  room,  and  supervising  and  assisting  in  the  use  of 
durable  medical  equipment  and  prescribed  therapies.". 

(c)  Medicaid  Qualifying  Trusts. — Section  9506  of  the  Consoli-' 
dated  Omnibus  Budget  Reconciliation  Act  of  1985  is  amended  by' 
adding  at  the  end  the  following  new  subsection:  1 

"(c)  Exception. — The  amendment  made  by  subsection  (a)  shall  not 
apply  to  any  trust  or  initial  trust  decree  established  prior  to  April  7,^ 
1986,  solely  for  the  benefit  of  a  mentally  retarded  individual  who 
resides  in  an  intermediate  care  facility  for  the  mentally  retarded.". 

(d)  Effective  Dates. — 

(1)  Sections  9505(e)  and  9508(b)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  are  each  amended  by  insert- 
ing before  the  period  at  the  end  the  following:  ",  without  regard 
to  whether  or  not  regulations  to  carry  out  the  amendments 
have  been  promulgated  by  that  date". 

(2)  Sections  9510(b)  and  9511(b)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  are  each  amended  by  insert- 
ing before  the  period  at  the  end  the  following:  ",  without  regard 
to  whether  or  not  regulations  to  carry  out  the  amendment  havejf^' 
been  promulgated  by  that  date". 

(e)  Health  Insuring  Organizations.— Section  9517(c)(2)  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985,  as 
amended  by  section  1895(c)(4)  of  the  Tax  Reform  Act  of  1986,  is] 
amended  by  adding  at  the  end  the  following  new  subparagraph:" 
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"(D)  Nothing  in  section  1903(mXlXA)  of  the  Social  Security  Act 
shall  be  construed  as  requiring  a  health-insuring  organization  to  be 
organized  under  the  health  maintenance  organization  laws  of  a 
State.". 

if)  Effective  Date.— The  amendments  made  by  this  section  shall 
be  effective  as  if  included  in  the  enactment  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985. 

SEC.  9436.  PAYMENT   FOR   CERTAIN    LONG-TERM   CARE   PATIENTS  IN 
HOSPITALS. 

(a)  In  General. — In  the  case  of  a  State  which  received  a  waiver 
under  the  authority  of  section  402(b)  of  the  Social  Security  Amend- 
ments of  1967  with  respect  to  payment  methodology  for  inpatient 
hospital  services  under  title  XVIII  and  XIX  of  the  Social  Security 
Act  during  the  3-year  period  beginning  January  1,  1983,  notwith- 
standing section  1902(a)(13)  of  such  Act,  the  State  may  pay  under 
title  XIX  of  such  Act  for  hospital  patients  receiving  services  at  an 
inappropriate  level  of  care  at  the  rate  for  hospital  patients  receiving 
an  appropriate  level  of  care  if  the  Secretary  of  Health  and  Human 
Services  determines  that  a  sufficient  number  of  hospital  beds  have 
been  decertified  in  the  State  to  reduce  the  payments  to  hospitals 
under  such  title  in  the  State  by  amount  equal  to  or  greater  than  the 
amount  by  which  payments  to  hospitals  under  such  title  in  such 
State  will  increase  as  a  result  of  the  payment  of  such  higher  rates 
for  patients  receiving  inappropriate  levels  of  care. 

(b)  Effective  Period.— Subsection  (a)  shall  apply  to  payments  for 
services  furnished  during  the  3-year  period  beginning  January  1, 
1986,  after  the  date  the  Secretary  makes  the  determination 
described  in  that  subsection. 
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PART  5— MATERNAL  AND  CHILD  HEALTH 


SEC.  9441.  AUTHORIZATION  AND  ALLOTMENT  OF  ADDITIONAL  FUNDS. 

(a)  Additional  Funds.— Section  501(a)  of  the  Social  Security  Act 
(42  U.S.C.  701(a))  is  amended  by  striking  "$478,000,000  for  fiscal  year 
1984"  and  inserting  "$553,000,000  for  fiscal  year  1987,  $557,000,000 

■  for  fiscal  year  1988,  and  $561,000,000  for  fiscal  year  1989". 

(b)  Allotment  of  Additional  Appropriations.— Section  502  of 
such  Act  (42  U.S.C.  702)  is  amended— 

(1)  in  subsection  (a)(1)  by  striking  "amount  appropriated 
under  section  501(a)"  and  inserting  in  lieu  thereof  "amounts 
appropriated  under  section  501(a)  for  a  fiscal  year  that  are  not 
in  excess  of  $478,000,000"; 

(2)  in  subsection  (b) — 

(A)  by  inserting  "that  are  not  in  excess  of  $478,000,000" 
after  "fiscal  year"  the  first  place  it  appears,  and 

(B)  by  striking  paragraph  (3);  and 

(3)  by  adding  at  the  end  the  following  new  subsections: 
"(cXD  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 

$478,000,000,  an  amount  equal  to  7  percent  for  fiscal  year  1987,  8 
percent  for  fiscal  year  1988,  and  9  percent  for  fiscal  year  1989  shall 
be  retained  by  the  Secretary  for  the  purpose  of  carrying  out 
(through  grants,  contracts,  or  otherwise)  projects  for  the  screening  of 
newborns  for  sickle-cell  anemia  and  other  genetic  disorders.  The 
provisions  of  paragraph  (3)  of  subsection  (a)  shall  apply  to  projects 
authorized  by  this  paragraph  to  the  same  extent  as  such  provisions 
apply  to  projects  authorized  under  such  subsection. 
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"(2)(A)  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 
$478,000,000  that  remain  after  the  Secretary  has  retained  the 
appHcable  amount  (if  any)  for  such  fiscal  year  under  paragraph  (1), 
an  amount  equal  to  33  Va  percent  shall  be  retained  and  allotted  in 
the  same  manner  as  the  amounts  retained  and  allotted  under 
subsections  (a)  and  (b). 
Research  and  "(B)  The  amounts  retained  by  the  Secretary  under  this  paragraph 

development.  shall  be  used  for  the  purpose  of  carrying  out  (through  grants, 
contracts,  or  otherwise)  special  projects  of  regional  or  national 
significance,  training,  and  research  to  promote  access  to  primary 
health  services  for  children  and  community-based  service  networks 
and  case  management  services  for  children  with  special  health  care 
needs. 

State  and  local        "(C)  The  amounts  allotted  to  the  States  under  this  paragraph  shall 
governments.       be  used  to  develop  primary  health  services  demonstration  programs 
and  projects  for  children  and  to  promote  the  development  of  commu- 
nity-based service  networks  and  case  management  services  for  chil- 
dren with  special  health  care  needs. 
"(D)  For  purposes  of  this  paragraph — 

"(i)  the  term  'primary  health  services'  includes — 

"(I)  any  assessment,  diagnosis,  or  treatment  service  pro- 
:  ^        vided  on  an  outpatient  basis  that  is  designed  to  promote  the 
'        health,  to  prevent  the  development  of  disease  or  disability, 
or  to  treat  an  illness  or  other  health  condition,  of  a  child, 
and 

"(II)  any  service  designed  to  promote  the  access  of 
children  to  high  quality,  continuous,  and  comprehensive 
primary  health  services,  including  case  management; 
"(ii)  the  term  'community-based  service  network  for  children 
with  special  health  care  needs'  means  a  network  of  coordinated, 
high-quality  services  that  is  located  in  or  near  the  home  commu- 
nities of  children  with  special  health  care  needs  in  order  to 
improve  the  health  status,  functioning,  and  well-being  of  such 
children; 

"(iii)  the  term  'case  management  services'  means  services  to 
promote  the  effective  and  efficient  organization  and  utilization 
of  resources  to  assure  access  to  necessary  comprehensive  serv- 
ices for  children  and  their  families;  and 

"(iv)  the  term  'comprehensive  services'  includes  early  identi- 
fication and  intervention  services,  diagnostic  and  evaluation 
services,  treatment  services,  rehabilitation  services,  family  sup- 
port services,  and  special  education  services. 
"(3)  Of  the  amounts  appropriated  for  a  fiscal  year  in  excess  of 
$478,000,000  that  remain  after  the  Secretary  has  retained  the 
applicable  amount  (if  any)  for  such  fiscal  year  under  paragraph  (1), 
an  amount  equal  to  66%  percent  shall  be  retained  and  allotted  in 
the  same  manner  and  for  the  same  purposes  as  the  amounts  re- 
tained and  allotted  under  subsections  (a)  and  (b). 
State  and  local        "(d)(1)  To  the  extent  that  all  the  funds  appropriated  under  this 
governments.       title  for  a  fiscal  year  are  not  otherwise  allotted  to  States  either 
because  all  the  States  have  not  qualified  for  such  allotments  under 
42  use  705.         section  505  for  the  fiscal  year  or  because  some  States  have  indicated 
in  their  descriptions  of  activities  under  section  505  that  they  do  not 
intend  to  use  the  full  amount  of  such  allotments,  such  excess  shall 
be  allotted  among  the  remaining  States  in  proportion  to  the  amount 
otherwise  allotted  to  such  States  for  the  fiscal  year  without  regard 
to  this  paragraph. 
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I  (2)  To  the  extent  that  all  the  funds  appropriated  under  this  title 
ir  a  fiscal  year  are  not  otherwise  allotted  to  States  because  some 
tate  allotments  are  offset  under  section  506(b)(2),  such  excess  shall 
5  allotted  among  the  remaining  States  in  proportion  to  the  amount 
:herwise  allotted  to  such  States  for  the  fiscal  year  without  regard 
I  this  paragraph.". 


i:c.  9442. 


MATERNAL 
HOUSE. 


AND  CHILD  HEALTH  AND  ADOPTION  CLEARING- 


,  The  Secretary  of  Health  and  Human  Services  shall  establish, 
ther  directly  or  by  grant  or  contract,  a  National  Adoption  Informa- 
on  Clearinghouse.  The  Clearinghouse  shall— 

(1)  collect,  compile,  and  maintain  information  obtained  from 
available  research,  studies,  and  reports  by  public  and  private 
agencies,  institutions,  or  individuals  concerning  all  aspects  of 
infant  adoption  and  adoption  of  children  with  special  needs; 

(2)  compile,  maintain,  and  periodically  revise  directories  of 
information  concerning — 

(A)  crisis  pregnancy  centers, 

(B)  shelters  and  residences  for  pregnant  women, 

(C)  training  programs  on  adoption, 

(D)  educational  programs  on  adoption, 

(E)  licensed  adoption  agencies, 

(F)  State  laws  relating  to  adoption, 

(G)  intercountiy  adoption,  and 

(H)  any  other  information  relating  to  adoption  for  preg- 
nant women,  infertile  couples,  adoptive  parents,  unmarried 
individuals  who  want  to  adopt  children,  individuals  who 
have  been  adopted,  birth  parents  who  have  placed  a  child 
for  adoption,  adoption  agencies,  social  workers,  counselors, 
or  other  individuals  who  work  in  the  adoption  field; 

(3)  disseminate  the  information  compiled  and  maintained 
pursuant  to  paragraph  (1)  and  the  directories  compiled  and 
maintained  pursuant  to  paragraph  (2);  and 

(4)  upon  the  establishment  of  an  adoption  and  foster  care  data 
collection  system  pursuant  to  section  479  of  the  Social  Security 
Act,  disseminate  the  data  and  information  made  available 
through  that  system. 

C.  9443.  COLLECTION  OF  DATA  RELATING  TO  ADOPTION  AND  FOSTER 
CARE. 

'Part  E  of  title  IV  of  the  Social  Security  Act,  as  amended  by  section 
83(b)(10)  of  the  Tax  Reform  Act  of  1986,  is  further  amended  by 
,  ding  at  the  end  thereof  the  following  new  section: 

"collection  of  data  RELATING  TO  ADOPTION  AND  FOSTER  CARE 

Sec.  479.  (aXD  Not  later  than  90  days  after  the  date  of  the 
'actment  of  this  subsection,  the  Secretary  shall  establish  an 
Hvisory  Committee  on  Adoption  and  Foster  Care  Information  (in 
'is  section  referred  to  as  the  'Advisory  Committee')  to  study  the 
,rious  methods  of  establishing,  administering,  and  financing  a 
^stem  for  the  collection  of  data  with  respect  to  adoption  and  foster 
re  in  the  United  States.  ^  u  n 

"(2)  The  study  required  by  paragraph  (1)  shall— 
"(A)  identify  the  types  of  data  necessary  to— 
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assess  (on  a  continuing  basis)  the  incidence, 
characteristics,  and  status  of  adoption  and  foster  care  in  the 
United  States,  and 

"(ii)  develop  appropriate  national  policies  with  respect  to|te 
adoption  and  foster  care; 
"(B)  evaluate  the  feasibility  and  appropriateness  of  collecting 
data  with  respect  to  privately  arranged  adoptions  and  adoptions 
arranged  through  private  agencies  without  assistance  from 
public  child  welfare  agencies; 

"(C)  assess  the  validity  of  various  methods  of  collecting  datafc 
with  respect  to  adoption  and  foster  care;  and 

"(D)  evaluate  the  financial  and  administrative  impact  oli|iis 
implementing  each  such  method. 
"(3)  Not  later  than  October  1,  1987,  the  Advisory  Committee  shall 
submit  to  the  Secretary  and  the  Congress  a  report  setting  forth  the 
results  of  the  study  required  by  paragraph  (1)  and  evaluating  and 
making  recommendations  with  respect  to  the  various  methods  ol 
establishing,  administering,  and  financing  a  system  for  the  collec- 
tion of  data  with  respect  to  adoption  and  foster  care  in  the  United 
States. 

"(4)(A)  Subject  to  subparagraph  (B),  the  membership  and  organiza- 
tion of  the  Advisory  Committee  shall  be  determined  by  the 
Secretary. 

"(B)  The  membership  of  the  Advisory  Committee  shall  include 
representatives  of — 

"(i)  private,  nonprofit  organizations  with  an  interest  in  child 
welfare  (including  organizations  that  provide  foster  care  and 
adoption  services), 

"(ii)  organizations  representing  State  and  local  governmental 
agencies  with  responsibility  for  foster  care  and  adoption 
services, 

"(iii)  organizations  representing  State  and  local  governmental 
agencies  with  responsibility  for  the  collection  of  health  and 
social  statistics, 

"(iv)  organizations  representing  State  and  local  judicial  bodies 
with  jurisdiction  over  family  law, 

"(v)  Federal  agencies  responsible  for  the  collection  of  health 
and  social  statistics,  and 

"(vi)  organizations  and  agencies  involved  with  privatel}) 
arranged  or  international  adoptions. 
"(5)  After  the  date  of  the  submission  of  the  report  required  by 
paragraph  (3),  the  Advisory  Committee  shall  cease  to  exist. 

"(b)(1)(A)  Not  later  than  July  1,  1988,  the  Secretary  shall  submit 
to  the  Congress  a  report  that — 

"(i)  proposes  a  method  of  establishing,  administering,  and 
financing  a  system  for  the  collection  of  data  relating  to  adoption 
and  foster  care  in  the  United  States, 

"(ii)  evaluates  the  feasibility  and  appropriateness  of  collecting 
data  with  respect  to  privately  arranged  adoptions  and  adoptions 
arranged  through  private  agencies  without  assistance  from 
public  child  welfare  agencies,  and 

"(iii)  evaluates  the  impact  of  the  system  proposed  undei 
clause  (i)  on  the  agencies  with  responsibility  for  implementing 
it. 

"(B)  The  report  required  by  subparagraph  (A)  shall— 

"(i)  specify  any  changes  in  law  that  will  be  necessary  tc 
implement  the  system  proposed  under  subparagraph  (A)(i),  and 
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(ii)  describe  the  type  of  system  that  will  be  implemented 
under  paragraph  (2)  in  the  absence  of  such  changes. 
(2)  Not  later  than  December  31,  1988,  the  Secretary  shall  promul- 
Jate  final  regulations  providing  for  the  implementation  of— 
*'(A)  the  system  proposed  under  paragraph  (l)(A)(i),  or 
"(B)  if  the  changes  in  law  specified  pursuant  to  paragraph 
(IXBXi)  have  not  been  enacted,  the  system  described  in  para- 
graph (IXBXii). 

uch  regulations  shall  provide  for  the  full  implementation  of  the 
a^/stem  not  later  than  October  1,  1991. 

"(c)  Any  data  collection  system  developed  and  implemented  under 
(lis  section  shall — 

"(1)  avoid  unnecessary  diversion  of  resources  from  agencies 
responsible  for  adoption  and  foster  care; 

"(2)  assure  that  any  data  that  is  collected  is  reliable  and 
consistent  over  time  and  among  jurisdictions  through  the  use  of 
uniform  definitions  and  methodologies; 

"(3)  provide  comprehensive  national  information  with  respect 
to — 

"(A)  the  demographic  characteristics  of  adoptive  and 
foster  children  and  their  biological  and  adoptive  or  foster 
parents, 

"(B)  the  status  of  the  foster  care  population  (including  the 
number  of  children  in  foster  care,  length  of  placement,  type 
of  placement,  availability  for  adoption,  and  goals  for  ending 
or  continuing  foster  care), 

"(C)  the  number  and  characteristics  of — 

"(i)  children  placed  in  or  removed  from  foster  care, 
and 

"(ii)  children  adopted  or  with  respect  to  whom  adop- 
tions have  been  terminated,  and 
"(D)  the  extent  and  nature  of  assistance  provided  by 
Federal,  State,  and  local  adoption  and  foster  care  programs 
and  the  characteristics  of  the  children  with  respect  to 
whom  such  assistance  is  provided;  and 
"(4)  utilize  appropriate  requirements  and  incentives  to  ensure 
that  the  system  functions  reliably  throughout  the  United 
States.". 

Subtitle  F — Provision  Relating  to  Access  to  Health  Care 

9501.  Continuation  coverage  for  retirees  in  cases  of  bankruptcies. 

i;C.  9501.  CONTINUATION  COVERAGE  FOR  RETIREES  IN  CASES  OF  BANK- 
RUPTCIES. 

2  [(a)  Loss  OF  Coverage  of  Retiree  Through  Bankruptcy  as 
JALIFYING  Event. — 

(1)  IRC  AMENDMENT.— Paragraph  (3)  of  section  162(k)  of  the 
Internal  Revenue  Code  of  1986  (relating  to  qualifying  event  with 
respect  to  continuation  coverage  requirements  under  group 
health  plans)  is  amended  by  adding  at  the  end  the  following: 
"(F)  A  proceeding  in  a  case  under  title  11,  United  States 
Code,  commencing  on  or  after  July  1,  1986,  with  respect  to 
the    employer    from    whose    employment    the  covered 
employee  retired  at  any  time. 
In  the  case  of  an  event  described  in  subparagraph  (F),  a  loss  of 
coverage  includes  a  substantial  elimination  of  coverage  with 
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respect  to  a  qualified  beneficiary  described  in  paragrapl 
(7)(B)(iv)  within  one  year  before  or  after  the  date  of  commence 
ment  of  the  proceeding." 

(2)  ERISA  AMENDMENT.— Section  603  of  the  Employee  Retire 
ment  Income  Security  Act  of  1974  (29  U.S.C.  1163)  is  amended! 
by  adding  at  the  end  the  following: 

"(6)  A  proceeding  in  a  case  under  title  11,  United  States  Code 
commencing  on  or  after  July  1,  1986,  with  respect  to  th( 
employer  from  whose  employment  the  covered  employee  retiree 
at  any  time. 

In  the  case  of  an  event  described  in  paragraph  (6),  a  loss  of  coverage 
includes  a  substantial  elimination  of  coverage  with  respect  to  z 
qualified  beneficiary  described  in  section  607(3)(C)  within  one  yeai 
before  or  after  the  date  of  commencement  of  the  proceeding.' 
(b)  Period  of  Continuation  Coverage. — 

(1)  Life  of  covered  employee  or  widow  and  additional  3() 
months  for  surviving  spouse  and  dependents. —  j 

(A)  IRC  AMENDMENTS.— Clause  (i)  of  section  162(k)(2)(B)  oi 
the  Internal  Revenue  Code  of  1986  (relating  to  maximun: 

.  period),  as  amended  by  section  1895(d)(2)(A)  of  the  Taj' 

Reform  Act  of  1986,  is  amended — 

(i)  in  subclause  (II),  by  inserting  "(other  than  £ 
qualifying  event  described  in  paragraph  (3)(F))"  after 
"qualifying  event"  the  first  place  it  appears, 

(ii)  in  subclause  (III),  bv  inserting  "or  (3)(F)"  aftei 
"(3)(B)", 

(iii)  by  redesignating  subclause  (III)  as  subclause  (IV), 
and  I 

(iv)  by  inserting  after  subclause  (II)  the  following  new 
subclause: 

"(III)  Special  rule  for  certain  bankruptcy 
PROCEEDINGS. — In  the  case  of  a  qualifying  event 
described  in  paragraph  (3)(F)  (relating  to  bank- 
ruptcy proceedings),  the  date  of  the  death  of  the 
covered  employee  or  qualified  beneficiary 
(described  in  paragraph  (7)(B)(iv)(III)),  or  in  the 
,  case  of  the  surviving  spouse  or  dependent  children 

of  the  covered  employee,  36  months  after  the  date 
of  the  death  of  the  covered  employee." 

(B)  ERISA  AMENDMENTS.— Subparagraph  (A)  of  section 
602(2)  of  the  Employee  Retirement  Income  Security  Act  oi 
1974  (relating  to  maximum  period),  as  amended  by  section 
1895(d)(2)(B)  of  the  Tax  Reform  Act  of  1986,  is  amended— 

(i)  in  clause  (ii),  by  inserting  "(other  than  a  qualifying 
event  described  in  section  603(6))"  after  "qualifying 
event"  the  first  place  it  appears, 

(ii)  in  clause  (iii),  by  inserting  "or  603(6)"  after 
"603(2)", 

(iii)  by  redesignating  clause  (iii)  as  clause  (iv),  and 

(iv)  by  inserting  after  clause  (ii)  the  following  new 
clause: 

"(iii)  Special  rule  for  certain  bankruptcy 
PROCEEDINGS.— In  the  case  of  a  qualifying  event  de- 
scribed in  603(6)  (relating  to  bankruptcy  proceedings), 
the  date  of  the  death  of  the  covered  employee  or  quali- 
fied beneficiary  (described  in  section  607(3)(C)(iii)),  or  in 
the  case  of  the  surviving  spouse  or  dependent  children 
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of  the  covered  employee,  36  months  after  the  date  of 
the  death  of  the  covered  employee." 
(2)  Coverage  not  lost  upon  entitlement  to  medicare 
benefits. — 

(A)  IRC  AMENDMENT.— Subclause  (II)  of  section 
162(k)(2)(B)(iv)  of  the  Internal  Revenue  Code  of  1986  (relat- 
ing to  reemployment  or  medicare  eligibility)  is  amended  by  26  USC  162. 
inserting  "in  the  case  of  a  qualified  beneficiary  other  than  a 
qualified  beneficiary  described  in  paragraph  (7)(B)(iv)," 
before  "entitled". 

(B)  ERISA  AMENDMENT.— Clause  (ii)  of  section  602(2)(D)  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (29 
U.S.C.  1162(2)(D))  is  amended  by  inserting  "in  the  case  of  a 
qualified  beneficiary  other  than  a  qualified  beneficiary  de- 
scribed in  section  607(3)(C),"  before  "entitled".  infra. 

'J  (c)  Definition  of  Qualified  Beneficiary  Modified  in  Reorga- 
rizATioN  Cases.— 

(1)  IRC  AMENDMENT.— Section  162(k)(7)(B)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  by  section  1895(d)(7)  of  the 

2f     Tax  Reform  Act  of  1986  (relating  to  special  rule  for  termination    Post,  p.  2095. 
and  reduced  employment  in  definition  of  qualified  beneficiary), 
is  amended  by  adding  at  the  end  the  following  new  clause: 
T  "(iv)  Special  rule  for  retirees  and  widows. — In  the 

case  of  a  qualifying  event  described  in  paragraph  (3)(F), 
the  term  'qualified  beneficiary'  includes  a  covered  em- 
ployee who  had  retired  on  or  before  the  date  of  substan- 
|i  tial  elimination  of  coverage  and  any  other  individual 

who,  on  the  day  before  such  qualifying  event,  is  a 
beneficiary  under  the  plan — 

"(I)  as  the  spouse  of  the  covered  employee, 
"(II)  as  the  dependent  child  of  the  employee,  or 
"(III)  as  the  surviving  spouse  of  the  covered 
employee.". 

(2)  ERISA  AMENDMENT.— Section  607(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (29  U.S.C.  1167(3)) 
(relating  to  special  rule  for  termination  and  reduced  employ- 

J I     ment  in  definition  of  qualified  beneficiary)  is  amended  by 
adding  at  the  end  the  following  new  subparagraph: 

"(C)  Special  rule  for  retirees  and  widows.— In  the  case 
of  a  qualifying  event  described  in  section  603(6),  the  term    Ante,  p.  2076. 
^  'qualified  beneficiary'  includes  a  covered  employee  who  had 

\  retired  on  or  before  the  date  of  substantial  elimination  of 

J  j  coverage  and  any  other  individual  who,  on  the  day  before 

I  such  qualifying  event,  is  a  beneficiary  under  the  plan — 

T  "(i)  as  the  spouse  of  the  covered  employee, 

■  "  "(ii)  as  the  dependent  child  of  the  employee,  or 

"(iii)   as    the   surviving   spouse   of  the  covered 
employee.", 
(d)  Notice. — 

(1)  IRC  amendment.— Subparagraphs  (B)  and  (D)(i)  of  section 
162(k)(6)  of  the  Internal  Revenue  Code  of  1986  (relating  to  notice 
requirements)  are  amended  by  striking  "or  (D)"  each  place  it    Post,  p.  2095. 
appears  and  inserting  in  lieu  thereof  "(D),  or  (F)". 

ERISA  amendment. — Paragraphs  (2)  and  (4)(A)  of  section 
fi06  of  the  Employee  Retirement  Income  Security  Act  of  1974  (29 
use  1166)  (relating  to  notice  requirements)  are  amended  by 
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striking  "or  (4)"  each  place  it  appears  and  inserting  in  lieu 
thereof  "(4),  or  (6)". 
26  use  162  note.        (e)  EFFECTIVE  Date.— 

(1)  In  general. — The  amendments  made  by  this  section  shall 
take  effect  as  if  included  in  title  X  of  the  Consolidated  Omnibus 

Ante,  p.  222.  Budget  Reconciliation  Act  of  1985. 

(2)  Treatment  of  certain  bankruptcy  proceedings. — Not- 
withstanding paragraph  (1),  section  10001(e)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985,  and  section 

Ante,  pp.  222,  10002(d)  of  such  Act,  the  amendments  made  by  this  section  and 

227.  by  sections  10001  and  10002  of  such  Act  shall  apply  in  the  case 

of  plan  years  ending  during  the  12-month  period  beginning 

July  1, 1986,  but  only  with  respect  to — 

(A)  a  qualifying  event  described  in  section  162(k)(3)(F)  of 
Ante,  p.  2095.  the  Internal  Revenue  Code  of  1986  or  section  603(6)  of  the 
Ante,  p.  2076.                   Employee  Retirement  Income  Security  Act  of  1974,  and 

(B)  a  qualifying  event  described  in  section  162(k)(3)(A)  of 
the  Internal  Revenue  Code  of  1986  or  section  603(1)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  relating 
to  the  death  of  a  retired  employee  occurring  after  the  date 
of  the  qualifying  event  described  in  subparagraph  (A). 

(3)  Treatment  of  current  retirees. — Section  162(k)(3)(F)  of 
the  Internal  Revenue  Code  of  1986  and  section  603(6)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  apply  to 
covered  employees  who  retired  before,  on,  or  after  the  date  of 
the  enactment  of  this  Act. 

(4)  Notice. — In  the  case  of  a  qualifjdng  event  described  in| 
section  603(6)  of  the  Employee  Retirement  Income  Security  Act 

Ante,  p.  230.  of  1974  that  occurred  before  the  date  of  the  enactment  of  this! 

Ante,  p.  2077.  Act,  the  notice  required  under  section  606(2)  of  such  Act  (and 

Post,  p.  2095;  under  section  162(k)(6)(B)  of  the  Internal  Revenue  Code  of  1986) 

26  use  162.  with  respect  to  such  event  shall  be  provided  no  later  than  30' 

days  after  the  date  of  the  enactment  of  this  Act.  i 

Approved  October  21,  1986. 


LEGISLATIVE  HISTORY— H.R.  5300  (S.  2706)  (S.  2799): 

HOUSE    REPORTS:  No.  99-727  (Comm.  on  the  Budget)  and  No.  99-1012  (Comm.  of 
Conference). 

SENATE  REPORTS:  No.  99-348  accompanying  S.  2706  (Comm.  on  the  Budget)  and 
No.  99-479  accompaning  S.  2799  (Comm.  on  Environment  and 
Public  Works). 
CONGRESSIONAL  RECORD,  Vol.  132  (1986): 

Sept.  17-19,  S.  2706  considered  and  passed  Senate. 

Sept.  24,  H.R.  5300  considered  and  passed  House. 

Sept.  25,  considered  and  passed  Senate,  amended,  in  lieu  of  S.  2706. 

Sept.  27,  S.  2799  considered  and  passed  Senate. 

Oct.  17,  House  and  Senate  agreed  to  conference  report. 
WEEKLY  COMPILATION  OF  PRESIDENTIAL  DOCUMENTS,  Vol.  22  (1986): 

Oct.  21,  Presidential  statement. 

o 


|C2-07-l3  ' 

•  'iS'^JPfj  21244 


